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ABANDONMENT. 


Misconpuct or MasteER—WHEN THE RicuT Exists.—Steam had been blown 
off to make repairs. The captain started the vessel again before ascer- 
taining the condition of the steam, which proved insufficient to control it, 
and the vessel was carried down the river and over the falls. The policy 
insured against perils of rivers, but provided that it should be exempt 
from damage arising through breakage or derangement of the machinery, 
or any consequence therefrom unless caused by unavoidable external vio- 
lence, or from barratry ; also that the insured should not have the right 
to abandon until it is ascertained that recovery and repairs are imprac- 
ticable. 


Held, That a misconduct of the master in not ascertaining the condition of 
the steam, unless intentional or fraudulent, would not defeat a recovery 
if the immediate cause of loss was a peril insured against. 

Held, That the right of abandonment did not depend on the certainty, but on 
the high probability of a total loss. 


Where the policy provided that such a right should not exist unless the injury 

- amounted to at least 50 per cent of the value, if the circumstances seemed 

to justify it, the insured might abandon through the actual cost of repairs 
proved to be less. Orient Mutual Ins. Co. vs. Adams, 89. 


See Evipence 3. 


ACCIDENT. 


1, Cause or DeatH.—Where a party insured under an accident policy was in- 
jured by falling into an excavation and a few days later was taken sick 
with pneumonia and died, the question whether the accident by weaken- 
ing the system was chargeable with the death, is one of fact. Cronkhite 
vs. Accident Ins. Co. of N. A., 509. 


2. DeatH From Coat Gas.—The policy provided that the benefits should not 
extend ‘‘to any bodily injury happening, directly or indirectly, in conse- 
quence of fits, etc., nor to any death or disability which may have been 
caused wholly or in part, or jointly, by taking of poison or by the con- 
tact with poisonous substances; nor to any case of death or permanent 
injury, unless the claimant shall establish by direct and positive proof 
that thesaid death or personal injury was caused by external, violent, 

VoL. XVII.—56. 
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or accidental means.” Death was caused by inhaling coal-gas while in 
bed in a room at a hotel. Conflicting evidence was offered as to whether 
coal-gas was a poison. 

Held, That it was not error to refuse to instruct that inhaling such gas 
was taking poison if the jury believed coal-gas to be a poisonous sub- 
stance which when inhaled destroyed life. 


Held, That it was not error to refuse to instruct that if there were no visible 
and external signs of injury, but froth on the mouth and red spots on the 
body these did not constitute such signs. This was a question of fact for 
the jury whether there were external signs of injury. U.S. Mut. Acci- 
dent Association vs. Newman, 97. 


3. DeatH From Innatinc Gas.—The insured died accidentally at a hotel from 
breathing while asleep illuminating gas which escaped into the room. 
The policy indemnified ‘‘ against loss of time * * * from the happening 
of such accident and injury as shall independently of all other causes, 
immediately and wholly disable and prevent him from the prosecution of 
any and every kind of business by reason of bodily injuries effected * * * 
through external, violent, and accidental means; or in the event of death, 
occasioned by bodily injuries received as aforesaid,’’ etc. By such policy 
it is further provided, that the ‘‘insurance shall not extend to any bodily 
injury of which there shall be no external and visible sign upon the body 
of the insured. * * * nor by the taking of poison, contact with poisonous 
substances, or inhaling of gas, or by any surgical operation or medical 
treatment; nor to any case except where the injury is the approximate 
and sole cause of the disability or death.” 


Held, That the dead body might be itself an external and visible sign of an 
injury causing death. 

Held, That such sign need only exist in cases of injury not resulting in death. 

Held That the exemption regarding inhaling gas, referred to a voluntary in- 
haling as anesthetic. 

Held, That conditions are to be construed strictly against the company, and 
that the policy was liable. Paul vs. Travelers’ Ins. Co., 479. 


4. Dear From Pustutx.—Death from a malignant pustule resulting from poi- 
son communicated from the skins of diseased animals is within a policy 
insuring against injury by external, violent, and accidental means, and 
excepting death by taking poison. Bacon vs. U. S. Mutual Accident Asso- 
ciation, 76. 

5. Evipence as To Surcrpe.—The plaintiff under an accident-policy claimed 
that the insured was accidentally shot and killed by some unknown per- 
son. The defense alleged that the death was from suicide. The policy 
stipulated that it should not be liable in case of self-destruction whether 
sane or insane, also that the claimant must establish by direct and posi- 
tive proof that the injury was caused by external violence and accidental 
means, 

Held, That the policy was not liable in case of suicide or murder, but the pre- 
sumption must be against suicide until overcome by evidence, nor does 
the fact of death presume that murder was the cause, and instructions to 
that effect were correct. But under such limitations the burden was on 
the plaintiff to show death from external violence and accidental means. 
Travelers’ Ins. Co. vs. McConkey, 585. 

6. Preapine INTENTIONAL INJuRY Notice.—An accident insurance policy con- 
tained upon its back certain conditions, among which was that death from 
‘intentional injuries inflicted by the insured or any other person” were 
not covered by it. In a suit on the policy, the answer denied that the 
death of the insured was occasioned by external, violent, or accidental 
means, but made no averment that he died from intentional injuries. 
Held, the defense of intentional injury was not open to defendant, and that 
it was erroneous to place the burden of negativing this as a cause of death 
upon the plaintiff. 
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The defense of lack of due notice, in a suit upon a insurance policy, must be 
expressly averred in the answer, if the fact of due notice is not alleged in 
the petition. Coburn vs. Travelers’ Ins. Co., 40. 

7. Toran Disasmrry—Darte or.—An accident policy provided that it should 
only be liable in case the injuries were such as to ‘‘ wholly disable and 
prevent him from the prosecution ot ae and every kind of business per- 
taining to the occupation under which he is insured.” 

Held, That it was not necessary that the insured should be disabled from do- 
ing everything connected with his business in order to entitle him to any 
indemnity. It was sufficient that he is not able todo all the substan- 
tial acts needed for its prosecution. 


Held, That an accidental misstatement of the date of accident in the proofs 
where the company is not misled, will not prevent recovery. Young vs. 
Travelers’ Ins. Co., 839. 

8, Votuntary ExposuRE—IRRELEVANT CHarGE.—During a dark and rainy night, 
for a person with two packages in his hands or arms, to attempt, by choice, 
‘to pass over a trestle which he knows to be dangerous, other ways of 
travel being open to him, is, on his part, ‘‘ voluntary exposure to un- 
necessary danger, hazard, or perilous adventure,” notwithstanding this 
was his usual way of travel, his usual route to his home, and he had been 
going that way for ten years, and many others went the same way. 

An irrelevant charge by a justice of the peace is not obligatory upon the jury; 
and when the plaintiff in error has caused it to be given as pronounced 
obligatory, a reversal here of a judgment gpenting a new trial is not to be 
expected, though the verdict is apparently correct. Let the prevailing 
party take the consequences of a new trial which, whatever may be the 
substantial merits of the case, is justified by an illegal charge prompted 
by his own counsel. Travelers’ Ins. Co. vs. Soi 784. 


ACTION. 


1, Arrest OF JUDGMENT—PLEADING IN CasE OF BENEVOLENT Soorety.—After 
judgment upon demurrer there can be no motion for arrest of judgment 
for any exception that might have been argued at demurrer. 


Where the action was upon a benefit certificate and the recovery was upon 
that, it is not error to permit the filing of new counts to a declaration 
prior to a motion for a new trial in order to recover on the claim for 
which the action was intended to be brought. 

A benevolent society in an action brought in assumpsit to recover on a cer- 
tificate, cannot set up a plea of imperfect organization in defense. Inde- 
pendent Order of Mutual Aid vs. Paine, 471. 

2. Cuarms or CREDITOR AND Wipow—Ricuts or Exrecutor.—The insured in a 
Wisconsin company was a resident of Dakota, where his will bequeating 
his policy to his widow was probated. The policy was made payable to 
a creditor as collateral security. 


Held, That in an action brought in Wisconsin by the creditor against the 
widow and the company, the executor of the estate must be made a party, 
and a reasonable time should be granted within the discretion of the 
court for an executor to qualify if necessary. Shove vs. Shove, 113. 

3. ExEection mv CasE oF SusstirvTeD Poricy.—A bill filed in chancery set forth 
two distinct causes of action, one was upon a policy actually issued in 
which it was claimed that default in payment of premium was excused by 
the company’s insolvency ; the other was upon a policy that ought to have 
been issued in exchange for one surrendered to the company. 

Held, That the plaintiffs must elect whether they willsue on the old policy or 
claim under the new paid-up which ought to be issued in its stead. The 
two claims are inconsistent and cannot both co-exist. Universal Life Ins. 
Co. vs. Devore, 123. 

4. In Case or Jornt Poticy.—Where two insurance companies join in issuing 
a policy against loss by fire in which the several liability of each is dis- 
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tinctly set forth and a loss occurs, they may be joined as defendants in an 
action to recover the loss; and a notice of such loss, addressed to one of 
such companies, but delivered to the agent of both, is equivalent to a 
notice to both. ,Bernero vs. Ins. Cos., 11. 


5. Proor or CoMPLIANCE wiTH Poticy ConDITIONS—EVIDENCE IN CasE oF REINSUR- 
ancE.—In an action on a life-insurance policy, where plaintiff alleged that 
assured complied with all the conditions of the contract of insurance, and 
defendant answered, denying that he so complied in certain particulars, 
the proof should be restricted to the conditions raised in the answer; plaint- 
iff not being bound to prove compliance in other particulars. 


In an action on a life-insurance policy, where plaintiffs right to recover de- 
pended upon the truth of certain statements made by him, and the court 
charged the jury, in reference to each one of defendant’s allegations im- 
peaching such statements, that, if it be true, plaintiff could not recover, 
defendant cannot object that such statements of plaintiff were called by 
the judge ‘‘ representations” rather than ‘‘ warranties.” 


In an action on a life-insurance policy, the company issuing the policy hav- 
ing become involved, and having made arrangements by which defendant 
assumed the risk, a circular letter from the former company to the in-’ 
sured, stating the arrangement with defendant, and inclosing a blank 
petition for the transfer to be sent by the insured to defendant, which was 
done, is admissible in evidence as part of the res geste. 

In such case, plaintiff is not bound to adduce in evidence the assured’s origi- 
nal application for a policy which was made part of the contract of insur- 
ance, and prove the truth of the statements therein; such statements not 
having been shown by defendant. Roach vs. Ky. Mut. Security Fund Co., 
826. 

See Executor ; Lmomration ; Morrcacrer 2 ; PLEADING. 


ADJACENT BUILDING. See Description 3. 
ADJUSTMENT. 


As Watver.—Where the adjuster treats the policy as valid, and proceeds to 
adjust the loss, putting the insured to expense and trouble, with a knowl- 
edge that the policy had been violated, the violation is waived. Oshkosh 
Gas Light Co. vs. Germania F. Ins. Co., 779. 


See Proors or Loss 5, 6; UNautHorizED INsURANCE. 
AGENT. 


1. Acceptance oF HorsE For Premrum.—Where an insurance agent takes per- 
sonal property from the insured as his own and agrees to pay for it by 
having a policy issued and delivered, the company is not bound by the 
contract. 


A special agent, authorized to take and forward applications for life-insurance, 
and to receive and receipt for the first premium, agreed to have a policy of 
$10,000 issued to appellee, and accepted the first premium, a horse at the 
price of $200, agreeing to pay the appellee $10, the premium being only 

190. The agent took the horse “‘for his own use.” Nothing was said 
about how the company was to be paid. In this action by appellee 
against the company to recover damages for its failure to deliver the pol- 
icy: Held, that the company is not liable, and that a peremptory instruc- 
tion to find for defendant should have been given. Mutual Benefit Life 
Ins. Co. vs. Nicoll, 478. 

2. Consent TO OTHER INSURANCE AND MortGaGE—Titie.—The policy required 
consent to other insurance to be indorsed thereon in writing. 

Held, That the consent of the agent in writing, though not on the policy, was 
sufficient compliance. 

Where the policy provided that it should be void in case the property was 
mortgaged, written consent of the agent to the mortgage is a waiver of 
the provision. 
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Delivery of a deed to a third party to be delivered to the insured, though not 
received by her, vested the title in her and made her unconditional owner 
within the policy. Mattocks vs. Des Moines Ins. Co., 789. 


3. Construction oF Contract with Company.—The agent was employed under 
a written contract with the company, in which it was agreed among other 
things that ‘‘ for the purpose of successfully developing and establishing 
the agency”’ an additional premium should be allowed on all new policies 
placed by him or his agents, and that for the first six months the company 
would advance to him $200 per month to be expended in advancing the 
interests of the company, and to be a first lien on the business and re- 
newal interest secured to the agent under the contract until repaid with 
interest. The agent on his part agreed to devote his time to the business 
and to employ sub-agents for whose work he would be responsible. 

Held, That the advance was not in the nature of a loan to the agent for whose 
repayment he was personally responsible as a borrower. He was simply 
responsible for its use to advance the interests of the company. It might 
be recovered back if not applied as intended. 

The agent also agreed to carry out all contracts made with sub-agents already 
employed by the company. 

Held, That this agreement placed the agent in the position of the company as 
to such sub-agents, and he was entitled to commissions on business pro- 
cured by them. N. W. Mut. Life Ins. Co. vs. Mooney, 174. 


4, FRAUDULENT CANCELLATION AND REINSURANCE AFTER ToTat Loss.—Marine in- 
surance can be lawfully placed on property ‘lost or not lost” so long 
as the facts regarding the loss of the insured property are not known; but 
after the total loss is known to the parties to the insurance there can 
no longer be any valid contract. Where the agent of several companies 
had reinsured part of a cargo in one company, and after hearing of the 
loss had canceled and placed the risks in another such subsequent reinsur- 
ance is illegal and void, and if done with fraudulent intent and the 
money was obtained by the agent from the second company he could be 
indicted for grand larceny. People vs. Dimmock, 627. 


5. Lrapitiry For not Pracine Insurance.—The plaintiff applied for insurance 
to an agent representing several companies. The agent agreed to place 
the amount at a certain rate, risk to begin at a certain time. but succeeded 
only in placing a portion when the fire occurred. In a suit against the 
agent to recover the amount of loss unprotected ; 

Held, 'That the contract was not made as an agent conditioned on his ability 
to procure the insurance, but was a personal contract of insurance by the 
agent which was void under the Pennsylvania act of February 4, 1870, 
prohibiting and making void any such contract except by chartered 
authority. Held, that there could be no recovery. Arrott vs. Walker, 546. 


6. Lrastnity For Farure to Cancet.—Upon being notified of the insurance, 
the company wrote to the agent, ‘‘ Please at once relieve us of the risk. 
The property in itself and the exposure to the same would make it pro- 
hibited with us. Let us have policy by return mail.” The agent replied 
that the company was, he thought, mistaken in the character of the risk, 
that there were no exposures, but that he was holding it subject to the 
company’s orders and would return the policy at once if desired. The 
company reiterated its demand, and the policy which had not yet been 
delivered, was returned by the agent; but the contract had been made 
binding and he failed to notify the insured of the cancellation prior to 

*the fire, which took place a few hours later. 

Held, That the agent was liable to the company for a loss incurred through 
his delay in obeying imperative orders to cancel. Washington F. § M. Ins. 
Co. vs. Chesebro, 58. 


7. Liasiuity For License Frrs.—A clear distinction exists in law, as well as 
in fact, and must be observed by courts, between the business of an in- 
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surance agent, and that of a person firm, or corporation conducting or 
doing an insurance business. 


In the contracts of insurance negotiated by insurance agents, the latter act 
only in a representative capacity, as intermediaries between the insured 
and the companies which they represent. In such contracts they do not 
own the premiums which they receive. They are not the insurers; hence 
never personally liable for losses. 


Therefore they are not personally liable for licenses exacted by law of persons, 
firms, or corporations who do and conduct an insurance business. 


A suit to enforce such a license against the agents personally cannot be main- 
tained. State vs. Woods, 377. 


8. MisLEADING INsURED In ANSWERS IN AppiicaTion.—It appeared from the evi- 
dence that a foreigner substantially unacquainted with the English lan- 
guage, signed an application written in that language by the company’s 
agent, and containing among other things a statement of his age, claimed 
by the agent to have been computed by himself from statements made by 
the applicant whose character he had forgotten, and after the applicant 
had expressly declared that he did not know his age. 


Held, That the company was estopped by the act of the agent from setting up 
a breach of covenant as to age in order to avoid the contract, where it 
appeared that the company was a foreign corporation, and the agent was 
the general agent at the place of contracting, and it appeared that there 
was no attempt at fraud on the part of the insured. Miller vs. Phenix 
Mutual Life Ins. Co., 81. 


9. Omission OF MorTGAGE FRoM APPLICATION By.—The insured applied to the 
agent for insurance, and informed him of the existence of a mortgage. 
The agent, without the knowledge or consent of the insured, filled a 
written application, not stating the mortgage, and signed the name of 
the insured. 

Held, That the insured was not bound by the written application. Baker vs. 
Ohio Farmers Ins. Co., 668. 

10. RESPONSIBILITY FOR FRAUD OF IN APPLICATION. —The company received an ap- 
plication from one who had procured it as its alleged agent, and which 
was signed by him as agent. A policy was issued upon the application 
and the dues and assessments were thereafter received from the insured. 

Held, That the company was estopped from denying that the party procuring 
the application was its agent. 


Where such agent filled up the application and forged the medical certificate, 
misstating the age, and correcting it on the policy before delivery to the 
insured without the knowledge of the latter. 

Held, That the company was responsible for the fraud of its agent. McArthur 
vs. Home Life Association, 129. 

11. Warver or Proors.—Where the authorized agent has made a personal ex- 
amination of the premises, and in a written letter to plaintiff denied 
the liability of the company, proofs of loss were thereby waived. Fisher 
vs. Crescent Ins. Co., 712. 

12, Watver or Proors sy.—A general agent unless restricted has all the power 
of the company to waive proofs of loss. But the local agent who never 
acted in the settlement of losses has no such power. 

The policy provided that no officer, agent, or representative could waive any 
of its provisions except by indorsement on the policy. 

Held, That under such a provision a general agent would have no authority 
to waive the policy requirement of a sworn statement. Smith vs. Niagara 
F. Ins. Co., 734. 

13. Watver oF Proors In CasE oF OVERVALUATION.—In an action on a fire-insur- 
ance policy, an instruction that if the company’s agent had knowl- 
edge of the overvaluation of the property in the application, and, 
after the fire, sent others to examine as to the value, and was in- 
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formed by them that the value was much less than that stated in the 
application, and believed them ; and afterwards requested proofs of loss 
from the insured, and thereby put him to the trouble and expense of 
making such proofs, the jury would be authorized to find that defendant 
waived any forfeiture resulting from any overvaluation in the application, 
is error where the policy requires proofs of loss to be furnished, and it is 
not shown that the agent knew or believed that the overvaluation was 
intentional, since a waiver by estoppel, to be binding, must be made with 
full knowledge of the circumstances, and must cause the other party to 
suffer some loss that he would not otherwise have sustained. 


Where a fire-insurance policy provided that proofs of loss should be served as 
soon after the loss as possible, and that the use of general terms, or any- 
thing less than a specific agreement indorsed on the policy, should not be 
construed as a waiver of any condition therein, and that the agent had 
no power to waive any of its printed conditions, nor to revive a forfeited 
policy, an instruction that delay in furnishing proofs was waived if, 
when served on the agent, he omitted to make objection on the ground of 
delay, and kept and never attempted to return them, the facts not being 
controverted, is not reversible error, though it is bad practice to instruct 
the jury to infer a fact from other facts, since the provisions of the policy 
refer to waiver of the conditions of the contract, and not to such matters 
as making proof of loss, which may be waived by an agent. 


Where the statement on motion for new trial, in an action on an insurance 
policy contained no specification of insufficiency of evidence to sustain a 
finding that a forfeiture of the policy on the ground of misrepresentation 
was waived, and the defendant did not ask for an instruction indicating 
what facts should appear to make an instruction as to waiver appropri- 
ate, an instruction that the company need not take advantage of a breach 
of warranty, but might waive a forfeiture by any act which, after its full 
knowledge of the forfeiture, subjects the insured to trouble and expense 
as to his claim for insurance, is not ground for reversal of a judgment for 
plaintiff as having been misleading. Wheaton vs. N. B § M. Ins. Co., 721. 

14. WatvER or Provision RecarpinG Boos or Account.—A printed slip attached 
to the policy by a brass pin and signed only by the agent who counter- 
signed the policy, stipulated among other things that the books of account 
should be kept in a fireproof safe. 

Held, That the company having authorized the agent to take the insurance, 
collect the premium, and attach the printed slip and sign it, was bound 
by his waiver of its requirements regarding the keeping of the books. 
Niagara Ins. Co. vs. Brown, 308. 


See AppricaTion 1; BenEvoLent Soctrety 1,7; Broxer; CanceLLation 1, 3, 4, 5, 6; 
Evivence 5; Foreign Company; Fravup; K&rEeprne 2; MEasurE oF DaMaGEs 2; 
Oruer InsurANCE 2, 3. 4, 5, 7; Premium; Prourirep Risk3; Removat 2; 
Risk 2; Surerysarp; Trrte 1, 7, 9; Vacant 1; Vavartion. 


ALIENATION. See Morteace 1; Trrue. 
ALTERATION. 


1, Errect or Matera ENLARGEMENT.—A policy of insurance provided that if 
the insured building should be ‘altered, added to, or enlarged,” notice 
must be given and consent indorsed on the policy. The contract (a by-law) 
elsewhere provided that if a building should be “altered, enlarged, or ap- 
propriated to any other purposes than those mentioned, or the risk be 
,otherwise increased,’’ without the consent of the insurer, the policy 
should be void. These provisions construed as requiring notice and con- 
sent with respect to a material enlargement of the building, even though 
the risk was not thereby increased. 

A written provision in such a policy authorizing “necessary alterations and 
repairs’’ did not authorize a material enlargement of the building, as by 
an addition 12 feet wide and 200 feet long. 
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Parol evidence that such an enlargement was contemplated by the parties 
when the insurance was made is not admissible to vary the effect of the 
written contract. Frost Detroit ete. Works vs. Millers § M. Mut. Ins. 
Co., 50. 

2. Marertau IncrEASE OF Risx.—The policy provided that the working of car- 
penters, roofers, and other mechanics in building, altering, or repairing, 
without consent would work a forfeiture; also that the policy should be 
void if the risk were increased by any means within the control of the 
insured. 


Held, That alterations required by a change of use which involved the re- 
moval of large portions of two floors and the roof and the introduction of 
two flues constructed of inflammable materials and extending through the 
entire height of the structure, were violations of the policy, which worked 
a forfeiture as a matter of law. Mack vs. Rochester-German Ins. Co., 137. 


APPLICATION. 


1. AGEnts KNoWLEDGE or TirLe.—The agent made the survey and answered 
the questions in the application of his own knowledge. 


Held, That the company was estopped to set up a failure to state that the 
property was on leased ground where the agent knew the fact. German 
Fire Ins. Co. vs. Hick, 774. 

2. As EviDENCE IN CasE oF ALLEGED MISSTATEMENTS.—Where the application is 
part of the contract, it is error to admit the policy as evidence without 
the application against objection of the defendent. . 

The company alleged in defense untrue statements in the application regard- 
ing the age, size, and occupancy of the building. 

Held, That where such application was part of the policy, it waserror to ex- 
clude the application and allow the policy alone to go before the jury. 
Rogers vs. Cedar Rapids Ins. Co., 148. 

3. As Part or Contract—Vatipity or Statute. —Act Pa., May 11, 1881 (P. L. 
20), providing that all insurance policies upon the lives or property of 
persons within the State which contain any reference to the application 
either as forming a part ofthe policy or contract, or having any bearing 
thereon, shall contain copies of the application, otherwise the applica- 
tion is inadmissible in any controversy between the parties to or inter- 
ested in said policy, and shall not be considered a part of the policy,— 
does not, as to policies issued since its passage, impair the obligation of 
contracts. New Eva Life Ass’n vs. Musser, 782. 

4. EvmENCcE OF MISREPRESENTATION AS TO HeattH.—The defense was that the 
insured had falsely stated in his application, which was a warranty, that 
he had no disease of the kidneys, whereas he had Bright’s disease. 

Held, That where the evidence as to the existence of the disease was conflict- 
ing, the verdict of the jury must stand, unless the evidence in support of 
the finding is of such character that to believe it would involve an ab- 
surdity or impossibility. 

Held, That it was not error to refuse to instruct that a physician’s certificate 
as to death being due to Bright’s disease, might be considered as tending 
to support the theory that insured had the disease at date of application. 

An ailment which produces no disorder and of the presence of which the 
person affected is unconscious, can hardly be deemed a disease within the 
policy. 

The court had discretion to excuse the jury from answering a purely hypo- 
thetical question demanding scientific skill in order to answer it. Con- 
tinental Life Ins. Co. vs. Young, 289. 

5, Farture to ENDoRSE oN Poticy.—ConstructTion oF STaTuTE.—Where a copy 
of the application has not been indorsed on the policy or attached there- 
to in compliance with the Iowa statute which in case of failure pre- 
cludes the company from pleading or proving such application, a de- 
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fense of misrepresentation in such application will be overruled on de- 
muzrrer. 


The statute aforesaid was entitled ‘An act relating to insurance and fire- 
insurance companies,’’ was published by the secretary of State witha 
heading in the words ‘relating to fire-insurance.” and with marginal 
notes. which together with its arrangement in the annotated code, would 
seem to limit it to fire-insurance. 


Held, That these features were no part of the statute, and that it applied to 
all classes of insurance. Cook vs. Federal Life Association, 214. 


6. Loss Berore ApProvat.—Where a written application for insurance is made 
out on one of the regular blanks of an insurance company, which pro- 
vides that no liability shall attach until the application has been ap- 
proved by the home office, and the application, together with the pre- 
mium, is delivered to the insurance agent, and before the application has 
heen approved by the home office, the property insured is destroyed by 
fire, Held, that the insurance company is not liable for loss occurring be- 
fore such approval. German Fire Ins. Co. vs. Pickett, 787. 


7. MISREPRESENTATIONS IN CasE oF Warranty.—A covenant in an application 
for insurance, after stating the circumstances and value of the property 
to be insured, recited ‘‘that the foregoing is a just, true, and full exposi- 
tion of all the facts and circumstances in regard to the condition, situa- 
tion, and value of the property to be insured, so far as the same are known 
to the applicant; and the same is hereby made a condition of the insur- 
ance, and a warranty on the part of the insured.” Held, that, in the ab- 
sence of fraud or gross negligence, the insurance company was not re- 
lieved from the contract of insurance by incorrect representations. Fisher 
vs. Crescent Ins. Co., 596. 


8. MISREPRESENTATION OF VALUE AND OccupANCy—CELLAR—EVIDENCE oF AR- 
son. —Where the defense was misrepresentation as to value and occupancy, 
evidence was admissible that the application was made out by the agent 
who knew about the premises and that the insured did not know what 
statements it contained to show a waiver of conditions which would 
otherwise make the policy void. 


Application was made for insurance on a building and cellar. The policy 
was simply on the building, but referred tothe application for a fuller 
description. 

Held, That it covered the cellar. : 


When it was alleged that the insured had burned his property evidence was 
admissible of the loss of other property not insured. Menk vs. Home Mut. 
Ins. Co., 370. 


9. MissTATEMENT AS TO HEALTH — REINSTATEMENT IN CASE OF BENEVOLENT SOcrzEryY. 
—In an action by the beneficiary to recover the premium of a life-insurance 
policy containing a clause to the effect that the policy was issued upon 
the condition that all the statements made by the applicant in his appli- 
cation for membership and in answer to the interrogatories of the medi- 
cal examiner were strictly true, and if untrue, the policy was to be void, 
an instruction, in substance that if the statements made by deceased con- 
cerning his health, as shown by the application and answers to such in- 
terrogatories, were ‘‘essentially untrue,” they should find for defendant, 
is proper; the word “ essentially’ being synonymous with “strictly” in 
such case. 

The defendant society having, through its duly appointed officers, after de- 
ceased had been suspended for delinquency in Ws assessments, continued 
to make calls upon him for subsequent dues, and to receive the amounts 
called for, and the local council having, upon full hearing of deceased’s 
application for reinstatement, although not acting in all respects in con- 
formity with the rules of the institution, granted such application, Held, 
that it was estopped from denying that deceased was a member in good 
standing. 
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The reinstatement having been opposed by the officers of defendant on the 
ground that the statements in the original application and answers to in- 
terrogatories were false and fraudulent, and the reinstatement having 
been granted, and dues received, with full knowledge of the untruthful- 
ness of such statements (if untrue), the defendant society will be deemed 
to have waived the benefit of the condition of forfeiture in said policy. 


Upon the issue of the falsity of the statements of deceased concerning his 
health, which were to the effect that he was in good health, able to gain 
a livelihood, had no disease, knew of no facts in his personal or family 
history tending to shorten his life, never had a severe illness nor injury, 
rheumatism, dropsy, palpitation of the heart, etc., it was shown by de- 
fendant that deceased had, during a period including the date of such 
application, written letters and made application to another society rep- 
resenting his bad health, asking and receiving benefits by reason of per- 
manent disability; that he had abandoned his trade of blacksmith, and 
taken easier employment for that reason. Certificates of physicians ac- 
companied such application for relief, showing heart and other diseases. 
Proof was made that during the same season deceased went to the springs 
for his health, with other strong testimony of the same character. On 
the other hand was the testimony of his wife, the beneficiary in the pol- 
icy, that he was in good health; the testimony of the physician who made 
the examination for the company officially ; and the fact that he was rec- 
ommended by a member of the society who had long known him and his 
physical condition, with some other testimony of a corroborative charac- 
ter. Held, that a verdict for the plaintiffshould not be set aside, there be- 
ing evidence to support it, and it being the province of the jury to weigh 
conflicting evidence. Hoffman vs. Supreme Council, 802. 

10. MissTaTEMENTS AS TO HEALTH AND INTEMPERANCE.—In an action on a policy 
of life-insurance, defendant claimed that the assured had falsely stated in 
his application that his habits of life were temperate, and that he had 
never been afflicted with asthma or dropsy, and that he had not had 
any medical attendance during the year prior to his application. The 
court refused to permit defendant’s witness to answer the question, “Did 
you ever see [the assured] under the influence of liquor?” Held error; 
the evidence was proper, as a link in the chain of evidence by which de- 
fendants were seeking to establish a habit of intemperance. 

The court also refused to permit the witness to answer the question whether 
he had ever seen the assured drink more than once, for the reason that 
the question was not in the language of the application. Held error; if 
the witness had stated in the language of the application that the assured 
was a man of intemperate habits, it would have been a mere opinion, in- 
stead of matter of fact for the jury. 

The court, after properly refusing to permit a non-expert witness to testify as 
to whether or not the assured had the asthma, also excluded the question 
whether he was afflicted with shortness of breath. Held error; the latter 
question referring to a matter of fact, to which the witness was compe- 
tent to testify. 

The assured stated in his application that he had had no medical attendance 
within the year prior to his making the application. Held, that the 
court should have affirmed without qualification defendants’ point that 
“if the jury find that [the assured] had had any medical attendance 
within the year prior to his making said application, then the plaintiffs 
cannot recover.” United Brethren Mut. Aid Society vs. O’ Hara, 856. 

11, STaTEMENTs IN AS TO EMPLOYMENT—ORAL AGREEMENT.—The application stated ° 
that the insured was ‘‘a railroader.” It was alleged in defense that the 
applicant had verbally agreed that this should be stricken out, which 
by oversight was not done, and that he would not act as brakeman, in 
which capacity he was killed. 


Held, That the written contract must prevail and verbal agreements made at 
the time of insuring are inadmissible to vary its terms. Acting as brake- 
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man was not in violation of the contract. National Mutual Benefit Ass'n, 
vs. Hickman, 543, 

12. Tax LIEN as INcUMBRANCE—SMOKING ON PREmtsEs. —The policy provided that 
if the property be encumbered by any lien, whether by deed of trust, 
mortgage or otherwise, it must be so represented or the policy should be 
void. The questions and answers in the application were: ‘“‘Is there 
any incumbrance on the property?” ‘ Yes.”—‘‘ If mortgaged, state the 
amount,” ‘* $3,000.” In addition to a mortgage of $3,000, there was inter- 
est due of $79.45 and delinquent taxes of $329.40. 

Held, That as the application inquired only concerning mortgages, a failure to 
disclose the tax-lien was no breach of warranty. 

To a question whether smoking or drinking was allowed on the premises, the 
answer was ‘‘ No.” 

Held, That the question referred only to a general rule subsisting at the time 
and the answer was not a continuing warranty. Subsequent smoking 
by the insured, where the fire did not originate from that source, was not a 
breach of warranty. Hosford vs. Germania F. Ins. Co., 689. 

13. UntrugE STaTEMENTs 1IN.—The policy was issued on the condition that the 
statements in the application, which were referred to and made a part 
and the basis of the contract were true and no fact had been suppressed. 
etc. The acknowledgment to the application signed by the insured 
warranted the statements to be true to the best of his knowledge and 
behef and that he had not concealed any material information. 

Held, That in order to avoid the policy the statements in the application must 
not only be proved untrue, but untrue according to the knowledge and 
belief of the applicant. Clapp vs. Mass. Ben. Ass’n, 524. 


14, WuaT 1s ANNEXED Copy or.—A statement written at the end of a policy, 
entitled ‘‘ Copy of Application,” not containing any signature, is not a 
part of the policy, nor are any of its recitals binding on the insured, un- 
der act Pa., May 11, 1881, which provides that, unless a copy of the ap- 
plication as signed by the insured is annexed to or contained in the 
policy, such application shall not be received in evidence, nor considered 
a part of the contract between the parties. Susquehanna Mut. Fire Ins. 
Co. vs. Hallock, 777. 


See Acrent; Broxer 2; Contract; Evipence 5, 7; Trrte 1; Vauvartion. 


ARBITRATION. 


Vauipity oF Strpunation.—A stipulation in a policy of insurance making an 
appraisal of the amount of the loss or damage a prerequisite to a suit on 
the instrument is legal. L. § L. §& G. Ins. Co. vs. Wolf, 714. 


See Proors or Loss 1. 


ARSON. 


Evmence as To.—Plaintiff was charged with the fraudulent burning of the 
property. The only evidence upon this point was that there was a so- 
cial gathering in the store upon the evening before the fire: that plaint- 
iff and her husband did not leave the place until 3 o’clock in the morn- 
ing; that the husband closed the store for the night, took the key with 
him, and that they went directly to their house. The fire broke out a 
little after 6 in the morning, in the basement. The evidence was clear 
that some one had entered the building, and set the property on fire, and 
there was no evidence that the building had been broken into, or that 
any one but plaintiff’s husband had the key to the outer door. Held, 
that there was no evidence that plaintiff herself was privy to the burn- 
ing, and that she would not be affected by the fraudulent burning of 
the property by her husband. 


Plaintiffs husband was asked, upon cross-examination, whether he was 
not out upon bail, charged with an assault with intent to murder. Held, 
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that such question was within the discretion of the court, and its exclu- 
sion could not be claimed aserror. Plinsky vs. Germania F. § M. Ins. Co. 
272. 

See APPLICATION 8. 

ASSESSMENT. 


Or BENEVOLENT ASSOCIATION—DEFECTIVE PLEADING AS TO—INIEREST OF BENE- 
rictary.—In the certificate of a benevolent association, the association 
agreed to make an assessment upon all the members subject to assess- 
ment and pay the amount collected not exceeding one thousand dollars 
less the cost. 


Held, That in an action against the association to recover damages of 
$1,000 and for proper relief, a petition which averred a refusal to pay the 
sum, but which failed to aver that it had made and collected an assess- 
ment, was fatally defective on demurrer. 

Held, That the action should properly be brought at law if solvent, of if in- 
solvent perhaps equity might be sought. 

Where the assessment need not be made until sixty days after proofs, the peti- 
tion should aver the making of proofs. 

When there is no power to change the beneficiary, it cannot be claimed 
that the latter in case of death prior to the insured has a mere ex- 
pectancy. Taylor vs. National Temperance Union, 109. 


See BenEvotent Society 1, 15, 16, 17, 20, 21; Murvat Company; Premium Norte. 


ASSIGNMENT. 


1. ATTACHMENT BY CrEDITOR.—The policy was issued by a Connecticut com- 
pany upon property in New York to a citizen of New York. Subse- 
quently the latter made an assignment for the benefit of preferred cred- 
itors in New York. A claim arose and creditors not preferred attached 
the money in the hands of the company in Connecticut. In a suit insti- 
tuted by the assignee in New York, this fact was pleaded, but the court 
decreed payment to the assignee. 


Held, in a subsequent suit by the attaching creditors in Connecticut that the 
adjudication in New York was a bar to the payment a second time by a 
mere stakeholder. Crouse vs. Phoenix Ins. Co., 681. 

2. For Benerit or Creprtors—Ricuts oF AssiGNEE.—A. took out policies of 
insurance on his life, payable to himself, if living, at a date fixed in the 
policies, and if not living, payable to his executors, administrators, or 
assigns. The policies contained no guaranty of any cash surrender- 
value before maturity. 


Before their maturity A. made an assignment for the benefit of his creditors of 
all his property except such as is by law exempt from attachment, 

Held, That the assignee was entitled to the proceeds of the policies paid at 
their maturity by the insuring company. 

Pub. Stat. R. L., cap. 209, § 4, clause 14, exempting from attachment property 
exempted ‘by the policy of the law” applies only to property which 
some reason of public policy protects from attachment, and does not take 
out of an assignment like the one above described the assignor’s equit- 
abie interests or his assignable contingent interests. Rhode Island Na- 
tional Bank vs. Chase, 392. 


3. For Benerir or Creprtors—Titiz.—The assignment of the policy was in 
the form of a general assignment for the benefit of creditors. It was 
duly acknowledged by the assignor. The defendant, who was a debtor, 
not a creditor, objected to the plaintifi’s title, because of a defective 
certificate made by the notary public of the acknowledgment of the 
plaintiff of his written assent to accept the assignment. 


Held, That this is no concern of the defendant. The statute, chapter 466, 
Laws 1877, is for the benefit of creditors of the assignor. It was no part 
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of its purpose to enable a debtor of the assignor to escape or delay pay- 
ment. The plaintiff has by virtue of the assignment a good title against 
the assignor and against the defendants. Jones vs. Howard Ins. Co., 239. 
4. Notice to Company’s CLERK—ASSESSMENT AS Watver.—The insured, who 
represented herself as a widow in her application, but who was living 
apart from her husband, assigned the policy with consent on condition 
that the assignee should care for her. The assignee subsequently in- 
quired of the secretary whether the husband could make any trouble, 
and was answered by a clerk to whom she was referred, that he could 
not. Thereafter two assessments were made upon the policy and paid. 


Held, That inquiry of the secretary was inquiry of the company, and the 
latter was responsible for the reference to the clerk. 

Held, That information to the clerk of the existence of the husband was no- 
tice to the company, and the subsequent collection of assessments was an 
estoppel of any false representations in the application regarding his 
death. The company was bound to bear in mind the representations in 
the application. 

Held, That the assignment having been made in good faith, the consideration 
was sufficient to sustain it. Fitzgerald vs. Hartford Life § Annuity Ins. 
Co., 351. 

5. Or Tontine Poticy.—A Tontine policy payable to others than the party in- 
sured, where the premiums are payable by the beneficiaries, cannot be 
assigned by the latter so as to affect the rights of the beneficiaries. 
Ferdon vs. Canfield, 73. 

6. To Crepiror —Wacer Poticy.—A policy was taken out of $3,000 on the life 
sn a debtor and immediately assigned to a creditor to secure a debt of 

100. ° 

Held, That the court was justified in declaring as a matter of law that the 
disproportion was so great that the transaction was a wager and the assign- 
ees ‘could only retain the amount of the debt with premiums paid by 
them and interest. ‘This is a just rule prescribing the limit of insurance 
which a creditor may place on the life of a debtor. Cooper vs. Shaffer, 152. 

7. Vaurpiry or—Errect or Fravp.—In an action on a life-insurance policy, it 
was shown that the policy bore the genuine indorsement of the assured, 
assigning all his interest in it to a third party, and a receipt by the lat- 
ter of payment ‘‘in full of all claims on the within policy.” He/d, that 
these indorsements presented a prima facie defense to plaintiff's claim. 

Defendant requested an instruction ‘that if the jury believe from the evi- 
dence that the assignment on back of the policy was signed by Roth (the 
assured) in blank, and the policy was in that condition left in the hands 
of Adam Becker, Roth thereby constituted Becker his agent to fill up the 
assignment; and if Becker did subsequently fill im the name of John 
Spieler as assignee, and upon this assignment * * * the company acted, 
believing it to be a valid assignment,” plaintiff would be estopped to 
deny it. Held, properly given. 

Defendant requested an instruction that ‘‘if the jury find from the evidence 
that John Spieler left in the hands of Adam Becker the policy having the 
assignment filled up, and the receipt filled up and signed by Spieler for 
the purpose of enabling Becker to receive the money as his agent, he con- 
stituted Becker his agent to receive it ;” ‘‘and payment to Becker, in con- 
nection with the surrender by him of the receipted policy, discharged the 
company.” This the court affirmed, ‘‘ with this caution: That you must 
be well assured from the evidence that Becker received the money from 
the company as Spieler’s agent, and upon his order, and not from the 
company as its agent to adjust a liability of the company.” Held, that 
the qualification was error, there being no evidence to justify it. 

Instructions having the effect to visit upon an insurance company all the 
consequences of the knowledge of a person to whom policy money has 
been paid to be turned over to the assignee, respecting the policy and its 
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assignment, and his alleged fraudulent conduct in connection with it, 
without regard to whether such knowledge was acquired or acts done by 
him as agent for the company, acting within the scope of his duties, or 
ead outside thereof, held erroneous. N. W. Mut. Life Ins. Co. vs. Roth, 


See BENEVOLENT Society 7; Fraup; INsugasie INTEREST 1; Pieapine 1; Susro- 
GaTIon; TrTLE 1; Wurrn’s Poticy. 


AVERAGE. See Particunar AVERAGE. 


BAILEE. 


Liussuuty or.—Where A left goods in B’s hands without any agreement as 
to storage or insurance, but with the understanding that they should be 
subject to his order, and that B should use what he wanted, and pay for 
what he used, and B insured the goods, held, that A was not liable to 
him for either storage or insurance, upon a final settlement. Abbott vs. 
Curtis Mfg. Co., 34. 


BENEFICIARY. See Benevoxent Society; Trr.e. 


BENEVOLENT SOCIETY. 


1, AssESSMENT AS WAIVER OF ForFEITURE.—Where payment of an assessment 
on a certificate of insurance was accepted by the company after 
the time limited in the certificate for making such payment had 
expired, and the receipt stamped on the certificate, ‘Received on 
condition that member is in good health,” but nothing was said 
by the member, nor any inquiries made by the company relative 
thereto at that time, the subsequent levy and unconditional acceptance 
by the company of six assessments on the member operates as a waiver of 
the forfeiture, although the member was at the time of the conditional 
acceptance in ill health. Rice vs. New England Mut. Aid Society, 615. 

2. ATTACHMENT OF BenerFicraRy’s INTEREST.—The interest of an heir at law of 
a deceased member of a benevolent association, in a sum to be raised and 
paid by the association on the death of a member, is attachable in New 
York, where common law and equity jurisdiction are blended in one tri- 
bunal. 

A. was a member of a benevolent association, which at the time of his death 
had not issued any policy of insurance upon his life, but was under a con- 
tract liability to his heirs at law to assess upon and collect from the sev- 
eral members of the association the sum which each member had agreed 
to pay on the death of another member. A levy under a warrant of at- 
tachment against P., one of such heirs at law, was made by leaving a 
copy of the warrant and notice with the association. Held, a due service, 
and that the sheriff was not obliged to take into his actual custody a cer- 
tificate of membership in such association, which had been delivered by 
the association to A.; it not being an evidence of debt, like a bond, note, 
or other instrument for the paymont of money, and not falling within the 
category of section 649, Code Civil Proc. N. Y., requiring the sheriff, in 
making a levy under a warrant of attachment, to take it into his actual 
custody. Hankinson vs. Paige, 288. 

8. Cuance Or BENEFICIARY.—RIGHTS OF WiFE’s CreprTors.—A, having certifi- 
cates of membership in several mutual-benefit associations, all pay- 
able to his wife, she being empowered to trade as a feme sole, and 
becoming indebted, he in his last illness canceled those certificates, and 
took out new ones, payable to his wife in trust for herself and children. 
Held, this was no fraud on the wife’s creditors, as she had no fixed or 
vested rights under the original certificates that the husband could not 
control; it appearing from the charters of the associations that their 
chief object was to provide a fund for the families of deceased members, 
and that the member, after designating on his certificate who should re- 
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ceive the benefit on his death, might surrender that, and obtain a new 
certificate payable to some other person. 

A certificate of membership in a mutual-benefit association, payable to the 
widow of the member, is for the benefit of the member’s family, and can- 
not be seized, upon the death of the member, by the widow’s creditors ; 
the charter of the association providing that the funds shall be for the re- 
lief of the member’s family, and shall be exempt from seizure under ex- 
ecution or other legal process to pay any debt of the deceased member. 
Schillinger vs. Boes, 49. 


4, Crevrtor as BEeneEFicrary.—Although a certificate of insurance of a mu- 
tual benefit society contain the name of a creditor of the mem- 
ber as beneficiary, in violation of acts Mass. 1874, c. 375, § 4, au- 
thorizing such societies to issue certificates for the benefit of wid- 
ows, orphans, or dependents of members, yet, where the certificate 
recognizes that there may be a change or substitution of such ben- 
eficiaries, and provides that, in case the insured survives all the 
original or substituted beneficiaries, the insurance shall be for the benefit 
of the heirs of the insured, the administrator of the insured may maintain 
an action on such certificate, although the petition avers that the action 
is for the benefit of the creditor. Rindge vs. N. E. Mut. Aid Society, 631. 


5. Dissonution or.—Upon a bill in equity for the distribution of the funds of 
a relief association among the members thereof, a decree of distribution 
will not be granted unless it clearly appears that the operations of the 
association have entirely ceased, and its objects been abandoned. Roper 
vs. Burke, 523. 


6. DISTINGUISHED FROM AN INsuRANCE Company.—The object of the association 
according to the charter was to provide for its members during life and 
their families after death and to pay weekly sick benefits to the members. 
Only master Masons and their wives and daughters were eligible. 
The agreements were that for a certain sum in cash and for certain sums 
to be paid in future, a certain sum graded according to assessments was 
to be paid to the beneficiary. A medical examination was required. 

Held, That this was an insurance company and not a benevolent organization 
within the statutes of Texas. Farmer vs. State, 577. 


7. CHANGE oF BENEFICIARY—ASSIGNMENT.—A voluntary association may pre- 
scribe the manner in which a beneficiary may be changed and it becomes 
a part of the contract. A change of beneficiary to be valid must conform 
to the mode prescribed in the constitution and by-laws. 


Where the constitution required the change of beneficiary to be made on a 
prescribed blank and provided that the benefits should be paid to the 
party designated by the application as shown by the books of the corpora- 
tion or designated by will of the insured, the assignment of the policy to 
a creditor which was not made in the prescribed form and of which the 
company had received no notice, would not defeat the claims of the origi- 
nal beneficiary named on the books. Hotel Men’s Mut. Ben. Ass’n vs. Brown, 
386. 


8. CHANGE oF BENEFicIARY—INSURABLE INTEREST.—The constitution of a ben- 
evolent society provided that its object was to afford financial aid and 
benefit to the widow, orphans and heirs or devisees of deceased members ; 
also that payment should be made to such person as the member might 
have directed; also that the member might make a new direction as to 
payment by authorizing the change in a prescribed form and manner. 

Held, That the original beneficiary named in the certificate of such a society 
had no vested interest. The insured might change the beneficiary in the 
manner prescribed. 

Held, That the beneficiary was not limited to members of the insured’s family, 
but might be such person as the insured should designate, regardless of 
insurable interest. Lamont vs. Grand Lodge, 359. 
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9. CHANGE oF BENEFICIARY BY WiLL.—An instrument purporting to be a will, 
but which could not be admitted to probate because not witnessed in 
the manner prescribed by statute, was not effectual to change the bene- 
ficiary of a life-policy. 

The constitution of a benevolent society provided that a member might 
change the beneficiary by authorizing such change in a prescribed form 
in writing on the back of the certificate attested by the secretary, and by 
him reported. 


Held, That an oral agreement with the secretary that the instrument pur- 
porting to be the will should be regarded as changing the beneficiary was 
not a compliance with the constitution, and was ineffectual to work such 
change. 

Held, That though the original beneficiaries had only an expectancy during 
the life of the insured, their rights attached upon his death, and they 
were entitled to object to an illegal change of the beneficiary. Wendt vs. 
Towa Legion of Honor, 133. 


10. Construction oF CHARTER—TiITLE TO Funp.—The charter of a mutual-ben- 
efit association provided that, upon the decease of any member of 
the association, ‘the fund to which his family is entitled shall 
be paid as may be designated in the application for membership. 
This being changed by death, or otherwise impossible, it shall go, 
first to the widow and infant children,’’ and afterwards in the order 
named. A member directed in his application that the benefit should be 
paid at his death as he might designate in his will. He died intestate 
leaving a widow, but no infant children. Held, that the widow was en- 
titled to the fund, and it was not subject to division among the distribu- 
tees under the statute of descent and distribution. Whitehurst vs. White- 
hurst, 155. 

11. Creprror as Benericiary.—A person whose only relation to the insured is 
that of creditor is not a dependent within the Massachusetts statutes 
1874 and 1877, authorizing the organization of benevolent societies for 
the purpose of insuring those dependent upon the members, and cannot 
recover on certificates payable to him where he is described in the appli- 
cation as a dependent. 

The statute of 1882. enlarging such powers to include creditors, where it did 
not appear that the organization had ever done anything to make valid a 
promise originally void, could not aid the case. Skillings vs. Mass. Ben. 
Ass’n, 391. 

12. ENDOWMENT ASSOCIATION IS NOT.— DEFECTIVE INcoRPORATION.—An association 
whose purpose is to endow the wife of each member with a sum 
of money equal to as many dollars as there are members of the 
association, to be raised by assessment on them, is not a ‘‘ benevolent 
society,” for the purposes of incorporation, under section 166, ¢ 34, Gen. 
St. 1878, of Minnesota. 

Where articles of incorporation filed are void, they cannot be made good by 
amendment, though the amended articles are properly filed. 


Articles signed by only two persons are not good as original articles of incor- 
poration, under charter 184, Laws 1885, which requires that they be 
signed by not less than nine persons. State vs. Critchell, 310. 

13. Expunsion AS DEFENSE AGAINST PayMENT OF Loan —A member of a benevo- 
lent association who had borrowed its funds in accordance with a pro- 
vision in its charter permitting the loaning of such funds, and 
who had afterwards been expelled from membership and its benefits, 
will not be permitted to set up a claim that he was unlawfully expelled 
and was interested in the funds of the association to an extent greater 
than his indebtedness, as a defense against the payment of such in- 
debtedness. 

But where it appears that his expulsion was by an inferior lodge, and that he 
was entitled to restoration by the action of the grand lodge, the court 
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will not enforce payment of the indebtedness until the case is heard on 
its merits and equity is done to the member. Schmidtve. Abraham Lincoln 
Lodge, 468. 

14. Memsers must ApPEaL To Courts or.—In an action against a benevolent 
society for the recovery of sick benefits it was alleged in defense that the 
plaintiff had agreed in writing to obey all lawful regulations of the order, 
among which was a rule that no legal proceedings should be begun against 
the order until all remedies within the order had been exhausted, that the 
constitution provided that members feeling that an injustice had been 
done them, might appeal to courts provided within the order, and that 
the plaintiff had failed to resort to these courts. This provision of the 
constitution, however, was not referred to in the certificate of insurance. 

Held, That a member of a beneficial society must resort to the tribunals of his 
own order, whose judgment, when resulting fairly from the rules of the 
society, cannot be appealed from. McAlees vs. Supreme Order, 832. 

15. MisREPRESENTATION AS TO AGE—EFFEcT OF ASSESSMENTS.—A voluntary asso- 
ciation limited its members to those not over sixty years of age. An 
applicant secured admission upon representing his age as fifty-nine when 
he was in reality sixty-four. He continued paying his assessments until 
his death. 

Held, That the misrepresentation as to age invalidated his insurance contract. 


The association was afterwards incorporated and by a vote of the corporation, 
all members of the association were admitted without new applications. 


Held, That this did not relieve the forfeiture. 


Held, That the treasurer of the association could not ratify a void contract by 
receiving assessments after knowledge of the misrepresentation, nor b 
subsequently making an assessment upon the members to pay the death 
claim. 

Held, That the beneficiary could not recover the amount of such assessments 
from the corporation upon the assignment to her by individual members 
of the money they had paid on the assessment. The money was the prop- 
erty of the corporation. Swett vs. Citizens’ Mut. Relief Society, 550. 

16. Non-PAYMENT oF ASSESSMENT —EVIDENCE OF MEMBERSHIP.—In an action by 
the beneficiary upon a certificate issued to a member of a benevo- 
lent society, a condition of which was that the member should be 
in good standing at the time of his death, Held, that proof of a recogni- 
tion of such membership by the defendant up to within a short time of 
the death of the member, in connection with the presumption that all 
persons follow such laws, rules, and regulations, as they are under, was 
sufficient evidence of the good standing of the member to maintain the 
action. 

The laws of the society provided that members should pay their assessments 
within thirty days after notice, and the society’s record showed a sus- 
pension before the expiration of that time. There being no other evi- 
dence, Held, that such suspension afforded no proof of the non-payment 
of an assessment, nor of any default of the member. 

There being no evidence of the non-payment of an assessment, the member 
could not be held to be in default by reason of having made no applica- 
tion for re-instatement, under rules wholly applicable to suspension for 
the non-payment of dues, fines, or assessments. 

In an action by the beneficiary upon a certificate issued to a member of a 
benevolent society, an application for re-instatement, made by the mem- 
ber, is not competent evidence to prove the fact of his suspension. 

Nor is astatement made by the member that he was suspended for the non- 
payment of an assessment competent evidence to prove that fact. 


In such an action, the mere record of a sentence of suspension of the member, 
without any proceedings whatever to found it upon, and not according to 
the laws of the order, is not conclusive as to membership and standing. 


Vou, XVII.—57. 
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Where evidence of the death of a member had not been duly furnished a 
benevolent society, a refusal to pay on other grounds is a waiver of this 
requirement. Lazensky vs. Supreme Lodge, 24. 

17. Nortce or AssEssMENT—WatIvEeR By AGENT.—Insurance was effected by a 
father, in a benevolent society, in favor of his daughter; the application 
was made in the name of the latter, but the father paid the premiums, and 
the notices of assessment were sent to him. 


Held, That it was for the jury to say whether the father was not the authorized 
agent to receive the notices. 

Held, That, where the company, through its agent, accepts payments which 
have been long delayed on assessments it is bound. But where the agent 
agrees merely to receive the money subject to the action of the company, 
this is not an acceptance. 


Held, That a failure by the company to respond for ten days was not a waiver 
of forfeiture. 


Held, That the questions of fact in such a case might properly be submitted 


toajury. W. B. Mut. Aid Society vs. Schwartz, 852. 


18. Ricuts or Divorced Wrire—CHanGcE oF BENEFIcIARY.—The insured had 
designated his wife as the beneficiary of an insurance in a benev- 
olent society organized for the purpose of rendering pecuniary aid to 
the families of deceased members or to their heirs he by-laws pro- 
vided that the money should be paid to the person designated in the mem- 
ber’s application or last legal assignment, provided such person was an 
heir or member of his family; also that if the person so designated should 
have died the money which would have been so paid, shall be payable to 
the widow of the designator for herself and his minor children, or if there 
be no widow, to the guardian of such children, or if there be no widow or 
children, to his heirs. 


Held, That the wife designated as beneficiary, having subsequently become di- 
vorced, was no longer a member of his family and was not entitled to the 
money. It belonged to his only son as his heir. 


Held, That a subsequent designation of a sister of the member was ineffec- 
tual, she not being a member of his family or dependent upon him. 


Held, That a receipt given by the guardian of the son in full of all demands 
upon the payment to him of a —e of a claim which he ignorantly sup- 
posed wasall to which he was lawfully entitled, was no bar to a recovery 
of the balance to which he was entitled by reason of the failure of the 
claims of the divorced wife and sister. Tyler vs. Odd Fellows’ Mut. Relief 
Ass'n, 277. 

19. Suspension oF MeMBER.-—The constitution and by-laws of a benevolent or- 
ganization contained the following provision: Should a candidate or 
member turn out to be a bad character, or give false statements, every 
member will be in duty bound to immediately notify the society thereof, 
and such member shall be excluded. ‘‘ Every member is in duty bound 
to obey every order given him by the society, and to comply with all the 
duties imposed on him by the constitution and by-laws.” There was no 
provision in the constitution, nor any by-law, providing for the infliction 
of a pecuniary fine or penalty for the infraction of the constitution or by- 
laws. 

Held, That in the absence of any definition of offenses or provisions for im- 
posing penalties, a member could not be suspended for non-payment of a 
fine imposed on the report of a committee for misconduct and a man- 
damus will lie to compel his restoration to membership. 


Held, That a member cannot be suspended on the report of a committee with- 
out being allowed a hearing. Jrd vs. National Aid Association, 600. 

20. Watver AnD Notice or AssEssMENTS.—The by-laws of a benevolent society 
provided that non-payment of dues for thirty days should forfeit member- 
ship. 





Index to Volume XVII. 899 


Held, That a refusal by the secretary to receive certain assessments until 
charges against the member had been. investigated excused their non- 
payment for the time being, but a failure to subsequently pay upon being 
notified to do so worked a forfeiture. 


Held, That a custom to issue a second notice at the expiration of thirty days, 
requiring payment within ten days, though known, was not binding on 
the society, and a failure to issue such notice does not relieve from for- 
feiture at the expiration of thirty days. Jones vs. Nat. Mut. Ben. Ass’n, 


519. 


21. Watver or Overpur AssessMENT.—The by-laws of a benevolent societ 
provided that non-payment of an assessment for sixty days should forfeit 
the membership, but that the member might be re-instated on certain 
conditions. 


Held, That when sixty-four assessments had been previously paid, all of which 
were overdue except one and no objections had been raised, the company 
waived its right to a forfeiture for an overdue and unpaid assessment, by 
making a subsequent assessment two days after default on the one on 
which a forfeiture was claimed. Stylow vs. Odd Fellows Mut. Life Ins. Co., 
461. 


22. Warver or Riaut to Sve Rariroap py Memsers.—A railroad relief associa 
tion was organized for the benefit of the railroad and its employes. 
The road contributed in the beginning a large sum of money, 
and guaranties the obligations of the association, besides giving it 
other aid in the furnishing of medical attendance to the injured, clerical 
force, office, etc. The company makes it compulsory on all its employes 
of certain classes and physical conditions to become members of the asso- 
ciation, and to contribute so much a month out of their wages to create 
and keep up a fund for the benefit of the injured and sick. Members of 
the association who are injured while in the service of the company, 
whether the injury be caused by the negligence of the company or not, 
are entitled to a certain sum, graded according to class, etc. Zy a see- 
tion of the constitution assented to by the members upon joining, an 
agreement is exacted from them not to claim the benefit of the relief-fund 
it the party entitled to damages because of the accident elects to sue. 


Held, That the agreement was not so unreasonable as to be legally invalid. 


Where an employe according to the constitution of the association, designated 
his mother as the party to receive the benefit in case of death, and the 
wife and child who were entitled to sue, brought an action against the 
company for damages ; 


Held, That the beneficiary could not claim the benefit from the association 
where damages had been recovered in the action. 


The association in its plea having averred that certain parties entitled to 
damages on account of the accident had brought suit against the railroad 
company, and had recovered damages, and had not released the company, 
a replication thereto, alleging that the accident was not the result of 
any negligence of the company, and that the parties were not entitled to 
damages unless there was such negligence, is not a sufficient replication, 
as it does not negative the material parts of the plea. Fuller vs. Balt. § 
O. Emp. Relief Ass’n, 204. 


23. WHo MAY BE BENEFIcIaRIes.—The Massachusetts act of 1882, relative to 
benevolent societies enlarged the powers of such societies in respect to 
the designation of beneficiaries, and a formal acceptance of its provisions 
by a society was not necessary to this end. 


Where the constitution ot a society declares its object to be the benefit of 
those dependent on its members, beneficiaries will not be limited to wid- 
ows and orphans of members, because of a preface to the constitution 
stating that among its purposes was a suitable provision for these. Mass. 
Catholic Order vs. Callahan, 764. 
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24. Wure’s Poticy—Tiriz to Funps.—The by-laws of a benevolent society au- 
thorized the insured to designate in writing the party to whom the policy 
should be payable, and specified the disposition to be made of the funds if 
not otherwise designated. The insured designated his wife by name, but 
she subsequently died, and he married again. 

Held, That the wife’s policy law authorizing the husband to insure in favor of 
the wife, and that the policy should enure to her separate use, did not 
apply. 

Held, 'That the appointment of the beneficiary was revoked by her death, and 
the funds must be disposed of in accordance with the by-laws. Given 
vs. Wis. Odd Fellows Mut. Life Ins. Co., T5A. 


See APPLICATION 9; ASSESSMENT; INSURABLE INTEREST 3. 
BINDER. 


In Case or Non-PayMeNT oF PremiumM.—The plaintiffs applied for insurance 
and the agent, unable to determine what should be the premium until the 
property was rated, gave a binding receipt certifying that the company 
would hold good a specified amount of insurance until the policy could 
be delivered. No premium was ever paid, and nothing more was done 
about the matter until about ten months afterwards when a loss occurred. 

Held, That the binder was a mere preliminary contract until the policy can 
be made out and continues only for a reasonable time, and the party in- 
sured is obligated to see that the policy is issued. 

Held, That ten months is not a reasonable time in case of a contract for a 
year, and the company was not liable. Coe vs. Washington F. § M. Ins. 
Co., 717. 

BOOKS OF ACCOUNT. See Acent 14. 


BROKER. 


. Notice oF OrnEeR InsuRANcE.—Where the policy stipulated that any broker 
employed should be considered the agent of the insured, notice of other 
insurance to such broker is not notice to the company. Fire Association 
vs. Hogwood, 876. 

2. REPRESENTATIONS By IN ApPLIcATION.—Where plaintiff applied for insurance 
to a broker, who signed plaintiff's name to an application containing false 
statements, sent the same to the company’s agents, and obtained a policy 
conditioned to be void if the insured made any false representation in re- 
gard to the property, plaintiff is bound by the application, if the broker 
acted as his agent, but otherwise if he acted as the company’s agent, unless 
plaintiff made false representations to the broker and thus caused their 
presence in the application. 

Where a policy of insurance is obtained through one who is not a regular agent 
of the company, the question whether such party acted in the matter as 
the agent of the insured or of the company is one of fact for the jury. 
Commercial Union Ins. Co. vs. Elliott, 878. 

3. RESPONSIBILITY FOR KNOWLEDGE or Martng.—A broker employed to place a 
marine risk, having heard a report that the vessel was lost, notified his 
principal that he could only place the rate at a high figure, which the 
principal declined to pay and placed it through other brokers. The re- 
ported loss was not communicated by the broker to the principal and the 
risk was placed in ignorance of the fact. 

Held, That the first broker not having placed the risk, his knowledge could 
not be deemed the knowledge of his principal. Blackburn vs. Vigors, 312. 


See Cance.uation 4, 5. 
CANCELLATION. 


1, Anp SusstrtuTion oF ANoTHER Ponicy By AGEent.—The plaintiff had been 
accustomed to placing his insurance in the hands of M., a local 
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agent, with authority to keep the property insured in such compa- 
nies as he might select and renew the policies when necessary. 
M. was the agent of the 8S. company and also of defendant. Upon the 
application of plaintiff regarding the property in question he wrote a 
policy in the 8. company and sent it to plaintiff, reporting it to the com- 
pany and advancing the premium. Upon being subsequently notified by 
the company, he canceled in the usual way, wrote a policy in defendant 
company in its place which he entered on his register and deposited in 
his safe and notified plaintiff of both facts by letter. The plaintiff was 
absent, but the letter was opened and read by his clerk, and the fire oc- 
curred shortly after. 


Held, That the defendant was liable. Dibble vs. Northern Ass’e Co., 540. 


2. Action For ReEcission in Casz oF Fravup.—The plaintiff claimed that he had 
been induced by fraud to compromise his claim and to consent to a 
surrender and cancellation of the policy. 


Held, That no action at law to recover upon the policy could be maintained 
until the contract of settlement and cancellation had been rescinded by 
an offer to return the consideration received for it, where the company 
denied that any liability existed on account of the policy. 

Held, That an action might lie to rescind the compromise by offering in the 
complaint to restore what was received if so adjudged, or a suit for dam- 
ages might be instituted against those liable for the deception that in- 
duced the compromise. Home Ins. Co. vs. Howard, 65. 


3. Notice To AGENT—TENDER OF UNEARNED PREMIuM.—Where the defense of 
an insurance company to an action upon a policy of insurance, is 
that it had given notice of desire to cancel the risk, as per right 
reserved in the policy, it must be shown that notice of cancellation was 
given to the assured, or a duly accredited agent. 


The agency of one who has secured a policy for the assured, does not extend 
further than the taking out and due delivery of the policy ; notice, there- 
fore, in the present connection, served upon such an agent is not sufficient 
to effect a cancellation and discharge of the risk. 

So, such a notice must be accompanied by an actual tender of the unearned 
premium to the assured or his proper agent; without such tender this de- 
fense must fail. Corn vs. Pelican Ins. Co., 477. 3 


4, Notice To Broxers.—A policy of insurance provided that notice of cancel- 
lation by the company should be given to the assured, and further, that 
if the policy was procured by a broker he should be deemed the agent 
of the assured in any transaction relating to the insurance. The policy 
was canceled by the company and notice was given to the broker who pro- 
cured the policy; in an action against it, the company pleaded a custom 
in that city to give notice to the broker. Held: (1) The broker was the 
agent of the assured only in the procurement of the policy, and notice to 
him was not such notice as the policy required, and did not release the de- 
fendant; (2) Such custom could not prevail against the express stipula- 
tion ofthe policy requiring that notice should be given the assured. Mu- 
tual Ass’e Society vs. Scottish U. & N. Ins. Co., 570. 


5. Novick To Broker In Case oF RetnsurRANcE.—An insurance company rein- 
sured a portion of one of its risks in another company through a broker 
who was not otherwise its agent except for the purpose of effecting the 
reinsurance. Subsequently the reinsurer notified the broker of a cancella- 
tion of the risk. 


Held, That notice to the broker was not notice to the reinsured. 


Held, That the case was not altered by the existence of a local usage among 
insurance companies at that place to give notice of cancellation to the 
broker procuring the insurance, where the policy stipulated that notice 
should be given to the insured. 
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Held, That the case was not altered by the fact that an insurance company 
instead of an individual was the party insured. Mutual Ass’e Society vs. 
Scottish U. § N. Ins. Co., 819. 

6. Watver or Proors—Nortice To AGENT—AGENT’s AUTHORITY TO CONTRACT BY 
Parout.—Where proofs are delivered to the authorized agent and he de- 
nies the validity of the contract or asserts that it has been canceled, 
objections to such proofs are waived. 

An agent of several companies placed insurance in some of them for plaintiff, 
but one of the companies desiring the risk canceled, it was agreed be- 
tween the agent and the insured that the former should retain the pre- 
mium, and place it in another company, which he did. But this company 
also, on being notified, requested that the agent should obtain a higher 
rate or cancel. Failing to obtain a response, the agent was discharged 
and the policy which still remained with the others in his possession and 
which was incomplete, was returned to the company’s office and marked 
canceled. But no notice was given to the insured. 


Held, That the agent acted as the agent of the company and not of the in- 
sured in placing the insurance, and notice to him was not notice to the 
insured. 

Held, That an agent authorized to insure, could make valid parol contracts 
without a delivery of the policy to the insured and irrespective of special 
instructions not known to the insured. Commercial Ins. Co. vs. State, 333. 


See AcEnt 3, 6; EvipENcE 3; OTHER INSURANCE 4. 


CARRIER. 


EvipENCE oF NEGLIGENCE — Limrration oF LiaBitity — Susrocation. — The 
burden of proof is on the plaintiff to show negligence where cotton is 
shipped by a bill of lading exempting carrier from responsibility from 
fire except when proved to have resulted from such negligence. 

A corporate carrier organized under the laws of another State may lawfully 
make such contract in that State regarding goods delivered to it in an- 
other State, notwithstanding a statute providing that no special contract 
80 limiting the liability of a carrier within that State shall be made. 

The cotton was shipped under a bill of lading which stipulated that the car- 
rier should have the benefit of any insurance made. 

Held, That the insurance company was not entitled to subrogation upon pay- 
ment of the loss. Platt vs. Richmond ete. Co., 624. 


CELLAR. See AppuicaTion 8. 


COLLISION. 


Susrocation.—Upon a collision near Newport, between the bark B. R. and 
the steamer Bristol, by mutual fault, whereby the bark and her cargo, 
both belonging to C., weresunk, and mostly lost, and the Bristol and her 
cargo were also injured, it was found, upon the report on damages, that 
the damage to the steamer, including the damage to her cargo, which she 
had paid, amounted to $45,696.74; the damage to the B. R. was $34,807.35, 
less $1,671.05, the proceeds of the wreck ; and the net damage to the cargo 
of the B. R. was $42,175.07. The cargo, being insured, was paid for by the 
insurance company, who intervened in the suit for a recovery for the 
damage to cargo. Held, (1) that C., as owner of both ship and cargo, was 
affected by the fault of his master, and could recover but half the dam- 
age to the cargo ; (2) that the insurers could recover only what C. could 
recover ; (3) that, under the law limiting ship-owners’ liability, C. was 
not liable for any part of the excess (about $11,000) of the Bristol’s loss 
over the whole value of the bark and freight,—the latter being, in this 
case, nothing; (4) that no part of the claim for the loss of C’s cargo 
could be offset or applied against the amount (about $11,000) of the Bris- 
tol’s loss in excess of the damage to the bark, excluding cargo; (5) that 
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the value of the wreck, $1,671.05, for which C. was obliged to account as 
a condition of the limitation of his liability, was applicable as an offset 
to the liability of the Bristol for half of the damage to the bark’s cargo ; 
(6) that the insurers were entitled to this balance, amounting to $19,- 
416.48, to the exclusion of C.. The Bristol, 640. 


COMPACT. See Rartzs. 


CONSTRUCTION. 


Notice or Discontinvance.—A policy of marine insurance, dated April 5, 
1880, for six months, provided: ‘‘This policy to continue in force from the 
date of expiration until notice is given this company of its discontinu- 
ance, the assured to pay for such privilege pro rata for the time used.” 
October 9th, the insured wrote to insurer, inclosing check for one monthly 
premium from October 5th to November 5th. November 6th, there was 
a loss by a peril of the sea. Held, that the sending of the check for 
one month’s insurance was a monthly payment, and not the notice of 
discontinuance provided for in the policy. Greenwich Ins. Co. vs. Steam- 
ship Co., 126. 


CONTAINED IN. See Description 1; Removat 1. 
CONTRACT. 


A Buank Note anp APPLICATION DOES NoT CompLETE.—The agent solicited 
the insurance of a manufacturing-risk, but was told that until the 
inventory was completed the apportionment of the amount between 
the building, machinery, and stock in accordance with a printed 
form handed to the agent, could not be determined on. Finally, by 
agreement a blank note was signed by plaintiff without date or amount, 
payable in installments at such times as the company might assess and 
given to the agent, together with a blank application also signed, both 
to be filled out at such time as the proper apportionment shou!'d he sent 
by the company. These were forwarded by the agent with a request to 
hold them until the forms were sent. 

Held, That there had been no completed contract of insurance. Mattoon Mfg. 
Co. vs. Oshkosh Mut. F. Ins. Co., 3. 


See Ora Contract; Puacz oF ConTRACT. 
CONTRACTOR. See Marerrat May. 


CONTRIBUTION. 


In Case oF OTHER INsurANcE.—The policy provided that the company should 
only be liable for a pro-rata share of the loss, ‘‘ without reference to the 
solvency or the liability of other insurers.” A policy in the H. company 
subsisting at the time of taking out this insurance provided that it should 
be void in case of other insurance without consent, liability on which 
was repudiated by the company on the ground that the policy in suit 
was taken out without such consent. 

He'd, That the H. policy must be considered as reducing the sum for which the 
policy in suit is fable. Cassity vs. New Orleans Ins. Ass’n, 873. 


See OrHER InsuRANCE 4; SURETYSHIP. 


CO-OPERATIVE. See BEnEvotent Soctery. 


CREDITOR. See Action 2; AssiGNMENT; BENEVOLENT Soctety 2,11, 25; Fraup 
Morvat Company 4. 


DAMAGES. See Measure or DaMaGEs. 
DEPOSIT. See INSOLVENCY 3. 
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DESCRIPTION. 


1. ConTaInep 1n—In Case or Live-Stock. —The language of a condition of an in- 
surance policy must be clear and unambiguous, and any reasonable doubt 
as to its meaning must be resolved in favor of the insured. Such policies 
must also be construed with reference to the nature of the property in- 
sured, and the uses to which it is ordinarily put, so as to give them, if 
possible, a meaning reasonably applicable to the kind of insurance upon 
that particular species of property. These rules applied to an insurance 
of live-stock, on a farm, against lightning ; and words describing the stock 
as being in a certain barn construed as mere matter of description, and not 
a promissory stipulation on part of the insured, or a condition on part of 
the insurer, that such location should remain unchanged.' DeGraff vs. 
Queen Ins. Co., 864. 


2. In Casz or INcompiEetE Burtprnc—ReEstricTIon As TO Ust.—A contract of in- 
surance, made for a period of years, upon a mill-building and machinery, 
while the process of construction was known to be still incomplete and 
going on, is applicable to the property when complete as contemplated 
by the parties. A description of the property as a ‘‘saw-mill building’ 
had not the effeet to restrict the use to the purpose of a saw-mill. 
Frost’s Detroit etc. Works vs. Millers § M. Mut. Ins. Co., 50. 

3. Temporary VacaNcy—Apjsacent Buriprnes.— The insurance was on personal 
property described as ‘‘all while contained in the frame dwelling—occu- 
pied all the year around.” ‘The jury were instructed that the building 
must answer the description, and their attention was directed to the fact 
that the family in charge had six months previous to the fire lived for 
a month or more in a building adjoining as a fact to be considered. 


Held, That the instruction was sufficiently favorable to the company. The 
stipulation was satisfied even in case of temporary vacancy by a Tre-occu- 
pancy sufficiently long before the fire to have no connection with the loss. 

There was a representation not made part of the contract that no buildings 
were within 100 feet. 


Held, That instructions to consider whether representations made regarding 
adjacent buildings were material, whether if false, they were made inno- 
cently and fairly, was error. A material misrepresentation, though inno- 
cently made, may defeat the contract. This doctrine is not nullified by 
the Massachusetts statute fixing the form of the standard policy. Ring 
vs. Phoenix Ass’e Co., 520. 


DISEASE. See Apprication 4, 9, 10. 
DIVIDEND. See Tontrnz. 
EMPLOYMENT. See Appuication 11. 
EVIDENCE. 


1. Expert as To VALUE or VesseL.—Port Risk in Case oF Marine Loss.—The 
question at issue was as to the value of a vessel that had been burned, 
and a marine surveyor who had not seen the vessel in five or six years 
was called as an expert to testify of his own knowledge concerning the 
value of the vessel, and the effect of wear and tear upon it. 

Held, That it was for the trial judge to say whether he was competent as an 
expert under the circumstances, and the exclusion of the evidence was 
not error. 

Held, That testimony of a ship-broker as to the value based simply on the 
reports given in the standard books and records used by underwriters 
and merchants to learn the rating of a ship, was admissible. 

Held, That a question as to the definition of ‘port risk” on the ground that 
the phrase had already been judicially defined in a quoted case of the 
court of appeals, was properly sustained. 
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Held, That in case of a marine loss the rule does not apply that the insured 
must establish by a clear preponderance of evidence that it was without 
any agency orinstrumentality of theirs. Slocovich vs. Orient Mut. Ins. Co., 
197. 


2. Or AuTHoritTy oF AGENT IN CasE or Parot AGREEMENT FOR REINSURANCE— 
FRAUDULENT Proors. —M., the agent of an insurance company, resigned his 
agency, and, seeking the appointment of his son in his place, wrote as 
an inducement that the work of the latter would be under his imme- 
diate supervision. Another agent, through whom this was communicated 
to the company, added that the business would run the same as before, 
but that he, M., ‘‘ desires his son to learn the business, and have some 
respousibility, and takes this method.” The son having been _ there- 
upon appointed, held. that the evidence justified the finding that M. had 
still authority to act for the company. 


Any fact necessary to an understanding of other material and relevant facts 
in a case is admissible in evidence, e. g., an expired contract of insurance 
in connection with a subsequent parol agreement for the reinsurance of 
the same property, made with reference to the former eontract. 


A transaction being such that the partiessmay or may not have understood it 
alike as an agreement, the testimony of the parties may be received di- 
rectly as to their understanding. The subsequent acts of a party may 
also be shown by the adverse party as showing his understanding of the 
agreement. 

The former declarations of a witness offered by the adverse party were prop- 
erly excluded, they not being contrary to his testimony. 

There being no averment by the defendant that the contract provided that 
fraud in the proof of loss should avoid the contract, and it not appearing 
that the plaintiff consented to litigate that question, the defendant was 


not in a position to avail itself ofthat defense. Ganser vs. Fireman’s Fund 
Ins. Co., 105. ; 


3. Or CaNcELLATION—OFr Totat Loss—ABANDONMENT—SALE OF DAMAGED CaR- 
co.—In a suit on a marine insurance contract, predicated on an open 
marine policy, proved and admitted to have existed between the insured 
and the company, the burden is on the company to prove its contention 
that the open marine policy had been canceled and rescinded before the 
date of the contract of insurance sued on. 


Parol testimony is incompetent and inadmissible to vary, alter, or modify the 
stipulations of a written contract of insurance, and hence it will not be 
admitted to support the contention of the insurer, that the insurance was 
for total loss only, if the instrument evidences a different agreement. 


A sale at public auction, in accordance with the law of a seaport at which a 
disabled vessel puts in after a storm or after distress, is the best mode of 
disposing of a cargo shown to be too seriously damaged for reshipment. 


An insured cannot recover for a total loss in the absence of proof of abandon- 
ment and of notice of the same on the insurer. Gomila vs. Hibernia Ins. 
Co., 620. 


4. Or Damaces anD Reparrs.—Where the insured testified that it would re- 
quire $300 or $400 to repair the damage done by a tornado, but upon 
cross-examination testified that he was not a mechanic and could not 
tell how badly the house was injured, and knew nothing about the time 
required for the repairs, his estimate of the damages should have been 
excluded where it was totally different from that ofamechanic. Lewis 
vs. Burlington Ins. Co., 341. 


5. Or Time or GaTHERING CorToN—ANSWERS IN APPLICATION BY AGENT—TITLE.— 
In an action on an insurance policy, evidence that the farmers in the 
neighberhood in which the insured property was situated usually gather, 
gin, and market their cotton before the time of year at which the fire 
eccurred is irrelevant. 
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Where the agent of the insured makes true statements of the condition of the 
title and ownership of the property insured, at the time the application 
for insurance and the answers were made, but the agent of the iusurance 
company writes answers which are untrue, the company cannot take ad- 
vantage of the misconstruction or mistake of its agent, and avoid pay- 
ment on the policy of insurance. 


In an action on a policy of insurance, the defendant pleaded that the answers 
to certain questions as to the ownership of the property insured were un- 
true; and plaintiff undertook to rebut this by showing that the agent of 
the defendant had been correctly informed as to the ownership, and had 
written answers contrary to the representations of plaintiff’s agent. The 
court charged the jury that ‘‘ the fact that the questions were asked, and 
answered by plaintift’s agent, stating that plaintiff was the sole owner, is 
a proper matter to look to in determining whether the defendant’s agent 
was correctly informed as to the ownership.” Held, that this charge is 
erroneous in withdrawing from the consideration of the jury the evidence 
tending to show that the assured made a truthful statement, which was 
not put in the answers written by the defendant’s agent. 


Where an insurance company makes defense to an action on a policy of insur- 
ance by pleading that the answers to certain questions as to the condition 
of the title are untrue, the burden is upon the plaintiff to show that he 


made a full and true statement of the condition of the title. Williamson 
vs. New Orleans Ins. Co., 757. 


6. Parou or [Ron-saFE Ciause.—The defense was that the insured failed to keep 
books of account and inventory in an iron safe or to remove them at night 
as agreed in the policy. The insured had alleged that he had complied 
with all the conditions of the policy. 


Held, That in the absence of any allegations in the pleading which would 
avoid the effect of this condition, it was error to admit parol evidence 
that the insured did not agree to it. L. § L. § G. Ins. Co. vs. Morris, 761. 


7. PAYMENT OF INCUMBRANCE—PoLICcy wITHOUT APPLICATION.—When an insur- 
ance company defends an action upon a policy on the ground that 
the property insured was ineumbered at the time the application was 
made beyond the amount stated in such application, parol evidence is ad- 
missible to show that such incumbrances, though appearing of record, 
had been paid before the application was made. 


The policy is admissible in evidence without the written application on which 
it was issued, and which purports to have been signed by the insured, 
when he swears that he never signed it. Commercial Union Ins. Co. vs. 
Elliott, 878. 


8. Wartver In CasE oF Mepicat ATTENDANT.—The applicant, by a special clause 
in the application, waived any provision of law preventing a physician 
from disclosing information acquired while attending applicant. 


Held, That the waiver was valid, and such evidence was admissible against 


the objection of the beneficiary. Adreveno vs. Mut. Reserve Fund Life 
Ass'n, 474. 


See AccripenT; Action 5; AppiicaTion 2, 8, 10; Arson; INcUMBRANCE ; MEASURE 
or DamaGEs 2; NEGLIGENCE; RIsK 3. 


EXECUTOR. 


Rieut or Action.—The executor of a testator, who, by his will, gave all 
of his estate after payment of his debts to his mother, is the proper party 
to sue for and receive the money due on a policy of insurance on testator’s 
life, payable subject to the will of the insured. Winterhalter vs. Work- 
men’s Guaranty Fund Assn, 753. 
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EXPLOSION. 


Perms oF THE SEa—Locat Custom.—A loss due to the vessel becoming un- 
ese through the explosion of the boiler, is not chargeable to 


‘‘perils of the sea,” within the meaning of a marine policy. 


Where one clause of the policy covers losses to which insurers are liable by 
the rules and customs of insurers in San Francisco, a failure to allege a 
liability by such custom will defeat recovery under that clause. Miller vs. 
California Ins. Co., 771. 


FIREWORKS. See KEEPrne 1 ; Pronrsitep Risk 2. 


FOREIGN COMPANY. 


1. AuTHoRITY oF LEGISLATURE—ILLEGAL InsuRANCcE—LiaBILITy oF AGENT.—The 
legislature has the constitutional power to prescribe the conditions under 
which a foreign insurance company shall transact business in the State, 
and the manner in which its agents shall be qualitied before entering on 
their duties. Following Paul vs. Virginia, 8 Wall., 162. 


Defendant, ‘‘inspector” of risks for a foreign insurance company not author- 
ized to do business in Pennsylvania, called on parties in Pittsburgh, gave 
them his card as inspector, together with the company’s form of premium 
note, and its financial statement, names of officers, ete. He also requested 
a aiparccere to inspect the buildings of one W., for the purpose of enabling 

1is company to place a policy of insurance thereon. He did inspect cer- 
tain other buildings, and reported to his company, which thereupon issued 
a policy and received the premiums. Held, That defendant was an agent 
of the company, and took action relating to risks, within the inhibition 
of act Pa., April 4, 1873. List vs. Commonwealth, 465. 


2. Srarurory PowER ovER Moneys or.—The general right of a State legislature 
to impose restrictions upon foreign insurance companies is unquestioned. 

A statute requiring the agent upon the occurrence of a joss to retain in his 
possession all moneys thereafter coming into his hands until such loss.has 
been settled or adjudicated within a certain period, is not a taking of the 
property of the corporation without process of law, but the exacting of a 
security for citizens of the State within the constitutional power of the 
legislature. Burdett vs. Phoenix Ins. Co., 68. 


See Taxation; UNAUTHORIZED CoMPANY. 


FRAUD. 


Errect of AssIGNMENT—KNOWLEDGE oF AGENT- RiagHts—CRrEpIToRS.—An in- 
surance company was induced to give its consent to an assignment of a 
policy, upon the representation that the assignor had sold his interest in 
the property insured to the assignee. The assignee was the local agent of 
the company, and the transfer of the property proved to be fraudulent as 
to creditors. Held, that the insurance company, under a provision in the 

olicy for its invalidity in case of fraud or misrepresentation of interest 
in the property, was not liable for the loss which followed after the 
— notwithstanding its agent was aware of the fraud and a party 
thereto. 

An insurance company need not offer to return the premiums paid on a policy 
before insisting upon its invalidity by reason of breach of conditions con- 
tained in it. 

When an insured has violated the conditions of a policy, the creditors of the 
insured have no better right to compel the payment of the policy under a 
process of garnishment against the company than he himself. Phenix 
Ins. Co. vs. Willis., 241. 


See Acent 10; AssiGNMENT 7; CANCELLATION 2; TITLE 8. 
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GARNISHMENT. 


Wuen not Premature.—A process of garnishment is not premature which 
was served on an insurance company, for the purpose of attaching the 
amount due on a policy, after the loss had occurred, although the due 
proof of loss required by the policy had not at the time of service been 
made; the process not being in the nature of an action for the recovery 
of a debt, but of a bill of discovery. Phenix Ins. Co. vs. Willis, 241. 


GASOLINE PUMP. 


Errect or.—Instructions regarding the effect of keeping a gasoline pump were 
properly refused when there was no evidence that such pump was kept. 
Fire Association vs. Hogwood, 876. 


GOODS LADEN. See Risk. 
GUARDIAN. See Poticy 4. 
HEALTH. See Disks. 
ILLEGAL COMPANY. See Unavuruorizep Company. 
INCREASE OF RISK. See Risx 2. 
INCUMBRANCE. 


1, Jupement Evience.—A judgment entered against the insured is a violation 
of the covenant in the policy against incumbrance, and evidence is not 
admissible to show that the judgment was given with the express condi- 
tion that it was not to be entered up. Pennsylvania Mut. F. Ins. Co. vs. 
Schmidt, 559. 


2. Tax Lren.—A question in the application as to whether there is a mort- 
gage, trust deed, lien, or incumbrance of any kind on the property, refers 
only to incumbrances created with consent of insured, and not to those 
created by the law; therefore a failure to disclose a tax-lien did not in- 
validate the policy. Hosford vs. Hartford F. Ins. Co., 690. 


3. Wen Inmaterrat.—Where the building insured was worth from $1,200 to 
$1,500 and the land from $6,500 to $10,000 and there was an incumbrance 
of $500, a finding by the jury that a statement that it was not incumbered 


was not a material misrepresentation is not error. Phenix Ins. Co. vs. 
Fulton, 637. 


See AppiicaTION 12; EvipENcE 7; MortGaGe; TIT.e. 


INDUSTRIAL POLICY, 


To Wom Payasie —Vovucners.—Suit on a policy of life-insurance, under the 
system known as “ industrial insurance.” Schaffer, the plaintiff below, 
is the beneficiary named in the written application, which was made part 
of the policy. The fifth condition of the policy provided that ‘‘the pro- 
duction by the companyof this policy, and a receipt for the sum assured, 
signed by any person furnishing proof satisfactory to the company that he 
or she is the beneficiary, or an executor or administrator, husband or 
wife, or relative by blood, or connection by marriage, of the assured, 
shall be conclusive evidence that such sum has been paid and received by 
the person or persons lawfully entitled to the same, and that all claims 
and demands upon said company under this policy have been fully satis- 
fied.” Heid, that payment to the daughter of the insured, who produced 
the policy and the premium receipt-book, and her receipt, constituted a 
complete defense to the company against any claim of the beneficiary 
named in the application. 


If the beneficiary had a vested interest in the policy, the fifth condition 


operated as an appointment by the parties to the contract of insurance of 
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various persons, any of whom were authorized to receive payment of the 
sum agreed to be paid on the death of the insured. State vs. Schaffer, 231. 


INSOLVENCY. 


1. Action to Recover Back ResErve.—The complaint alleged the incorpora- 
tion of the defendant, the issuance by them of a policy of insurance to 
the plaintiff, and that defendant contracted to keep on hand during the 
continuance of said policy sufficient assets to meet the obligation on the 
contract aforesaid, in accordance with the rules prescribed by the statutes 
of the State, and the defendant had violated its contract and became and 
was and ever since has been insolvent, and that the present value of the 
policy was $2,329.01 and judgment was demanded for this sum. 


Held, That the action could not be maintained. The contract of insurance 
contained no reference to the statute of the State, and no such contract 
as is alleged, nor are the statutes to be considered as though inserted in 
the policy. Ifthe defendant is insolvent, proceedings should be taken for 
its dissolution and the distribution of jts assets, but such insolvency gives 
the plaintiff no claim to a preference in the distribution of such assets. 
Black vs. Homeopathic Life Ins. Co., 880. 


2. Recovery Back or Premium--Limiration.—A suit was begun against a for- 
eign company to recover premium paid under false representations of its 
solvency. While the suit was pending the corporation was dissolved and 
passed into the hands of a receiver. 

Held, That the dissolution the of corporation ends a suit at law, and suspends 
it in equity where it may be revived. 

Held, That limitation may be pleaded against an attempt to revive such action 
against the receiver, and the lapse of more than five years from the time 
dissolution would bar the action. 


Held, That the fact that the company was insolvent long after the wunniai of 

remium, does not entitle the plaintiff to recover, where it appears that 

Ris claim would have been paid had it arisen at an early date. Life Asso- 
ciation of America vs. Good, 748. 


3. Trrte to Depostr.—The statute of Connecticut authorizing a deposit by 
life-companies of that State with the State treasurer for the benefit of 
all the policy-holders, creates a trust-fund in the hands of the treasurer as 
a trustee, and the receiver of an insolvent company cannot by virtue of 
his appointmént claim the possession or control of such fund. 


The duties of such trustee are the same as those of any other at the termina- 
tion ofthe trust, to distribute the fund among the cestuis que trust. 
Cooke vs. Warner, 451. 


See Muruat Company; Premium Note 2 


INSURABLE INTEREST. 


1. AsstIgNMENT—WacGER Ponicy.—The life of A was insured for the benefit of 
B, who shortly thereafter assigned the policy to C, who had no insurable 
interest in A’s life. The insurance was effected in pursuance of a prior 
understanding that the assignment was to be made by B to C, who was 
intended to be the real beneficiary. C paid the assessment, and was rec- 
ognized by the company as the assignee. Held, that the contract was a 
wager on A’s life, and as such void, and that C could not maintain an 
action on the policy. Keystone Mut. Ben. Ass’n. vs. Spangler, 140. 

2. EvimpENCE oF IN Cast oF Turrp Party.—Evidence of executions issued against 
the insured in other suits and returned ‘No effects,” is not admissible 
where the policy was taken out for the benefit of a third party. ire Asso- 
ciation vs. Hogwood, 876. 


3. IN Case oF BENEVOLENT Socrety.—A policy of insurance cannot betaken out 
by one having no interest in the life of the person insured, nor, if taken in 
the name of the insured, can it be afterward transferred or assigned to 
any one who has not an insurable interest. 
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A member of the order of the “ Knights of the Golden Rule” assigned his cer- 
tificate of membership, which was payable to his daughter, to appellant, 
his sister-in-law, or had a new certificate issued naming her as beneficiary, 
“in consideration of her furnishing a home and necessaries and other 
comforts.” In this action by appellant to recover upon the certificate, 
the insured having died, held—that as the appellant had no insurable 
interest in the life of her brother-in-law, the assignment was void. 

It is sug — that if the case had been argued upon that ground, the court 
would be inclined to hold that the member would have had no power by 
assignment, with or without the consent of the lodge, to divert the bene- 
ficiary fund from his family. Hotopp vs. Hotopp, 240 

4, Trrtz To Insurance Money—Riacuts or Herrs.—B. insured his life in favor 
of C., who had no insurable interest. After the death of B. the company 
was notified in behalf of the widow and heirs not to pay to C., but did so. 


Held, That there was no contract with the widow and heirs and no legal ca- 
pacity existed in them as such to collect the money or forbid its pay- 
ment. 

Held, in a subsequent suit by the executrix against the company in the ab- 
sence of any previous notice by her as such not to pay C., that there could 
be no recovery. Bomberger vs. U. B. Mut. Aid Society, 383. 


See Benevouent Society 8; Risk 3. 


INSURRECTION. 


Riot 1 Prison.—The policy provided that the company should not be lia- 
ble for damage by fire occasioned by persons engaged in notorious resist- 
ance to the authority of magistrates or to any other lawful authority ; 
also that it should not be liable for damage by fire resulting from insur- 
rection, civil commotion, ete. 

Held, That a temporary insurrection of four or five convicts in which the 
authorities were, for a brief space of time, defied and the prison fired, 
but which was speedily quelled without outside assistance, was not within 
the meaning of the policy, although exaggerated reports gave the affair 
a wide publicity. Straus vs. Imperial F. Ins. Co., 256. 


INTEMPERANCE. 


ExcessivE Use oF StrmvuLents.—A question in the application whether the 
insured had ever been addicted to the excessive or intemperate use of 
alcoholic stimulants, and whether at the time of application he used 
such stimulants often or daily, was an inquiry as to whether he used 
them habitually, not whether he used them at all. 


The policy provided that it should be void if the insured should thereafter 
become so far intemperate as to impair his health or induce delirium 
tremens. 

Held, That instructions which were in effect that the provision was not vio- 
lated unless intemperance became the habit or rule of life, were erroneous. 

Held, That if excessive use of alcoholic stimulants not taken in good faith for 
medicinal purposes, was the substantial cause of death, his health was 
impaired within the contract. tna Life Ins. Co. vs. Davey, 114. 


See APPLICATION 10. 


2 INTEREST. 


Wuen Attowep.—In estimating damages in an action on a policy of insur- 
ance, interest may be computed on the face of the policy from the time 
it was payable. Unsell vs. Hartford Life § Annuity Co., 45. 


INVENTORY. See Measure or Damaaes 2. 
IRON SAFE. See Evmence 6. 
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JUDGMENT. See INcuMBRANCE. 
KEEPING. See Prourrrep Risk. 


KEEPING OR STORING. 


1. ConstRUCTION as TO FrREWworKs.—An insurance policy prohibited the keep- 
ing of fireworks on the insured premises. The building insured was 
situated in Exposition grounds, where there was also a stable some 25 
or 50 feet distant, in which fireworks were stored at the time of the fire. 
Held, that the meaning of the word ‘‘ premises” is confined to the build- 
ing insured, and the policy was not avoided. 


A policy of insurance isin the words of the insurers, and in case of doubt 
should be construed against them. Fire-Ins. Co. vs. Exposition Society, 146. 


2. Or PeTRoLEUM—WatverR By AGENT—The policy provided that it should 
not be liable in case petroleum was kept on the premises. The agent was 
told that petroleum was kept at the time of insuring and said that the 
amount kept would make no difference. The agent was the general 
resident agent of the company authorized to contract, and countersigned 
and delivered the policy. 


Held, That the company was estopped by the acts of its agent in delivering 
the policy and accepting the premium from insisting on a forfeiture. The 
agent’s consent to keeping petroleum was a waiver of the condition. Kru- 
ger vs. Western F. § M. Ins. Co., 54. 


LETTER. See REINSURANCE. 
LIMITATION. 


1. In Case oF a Seconp Surr.—The failure to sue within the time fixed by 
the policy is open to explanation and a reason which is satisfactory in 


law may be shown. 


A suit instituted in a State court after the lapse of the limitation period but 
during a similar suit pending in the Federal court seasonably brought, 
may not be barred by the limitation. Long vs. Hope Ins. Co., 638. 


2. Or Riaut or Action.—A condition of a policy of life-insurance provided 
that ‘‘no suit or action at law, under this contract, shall lie against 
this association, unless the same be brought within one year from and 
after the death of the insured; and this policy is issued and accepted 
upon the express condition that said period of time be the limit of the 
right of action at law under the contract.” Suit was brought on the 
policy two years and five months after the death of the insured; but 
plaintiff claimed that the running of the limitatioa was suspended by a 

suit brought in another county within the one year, which had been dis- 

missed for want of jurisdiction. Held, that the action was brought too 
late, and that plaintiff was not entitled to recover. Keystone Mut. Ben. 
Ass’n vs. Spangler, 140. 

3. Tome or Beainninc—Lecauity or.—The policy provided that no suit should 
be maintained unless instituted within six months next succeeding the 
day upon which the damage was alleged to occur; also that payment 
should be made sixty days after the receipt of satisfactory proofs. 

Held, That the period of limitation began to run from the time of the fire and 
not from expiration of the sixty days thereafter. 

Held, That a period of limitation less than the statutory period can be agreed 
onina policy. Virginia F. § M. Ins. Co. vs. Wells, 261. ; 

4. Vatiprty or CLausE-—PLEADING IN CasE oF.—The condition limiting the 
time within which action may be brought upon a policy is not against 
public policy and is valid. 

The acceptance of a policy by insured operates as an assent to its conditions 
binding upon him. 





912 ' Index to Volume XVII. 


The policy is the final contract and supersedes any preliminary agreement 
for insurance. 

The question whether action is barred by the terms of the policy may prop- 
erly be raised by demurrer. Moore vs. State Ins. Co., 150. 


See Insotvency 2. 


LIVE STOCK. See Description 1; PuEaprne 3. 
LOSS. See Tora Loss. 


MATERIAL-MAN. 


RIGHTS oF IN CasE OF INSURANCE By ConTRacToR.—A contractor insured in 
his own name the building upon which he was engaged, under the 
following agreement between himself and the owner: ‘N. [the con- 
tractor] shall keep the said building at all times fully insured 
against fire for the benefit of whom it may concern, and in case of 
loss the indemnity shall be divided between the parties hereto, according 
to their respective interests in the property destroyed.” Held, the build- 
ing having been destroyed by fire, that the material-man who had sup- 
plied the lumber had no right of action under the contract against the 
owner, to whom the policy had been assigned, and to whom the insur- 
ance company had paid the money. The material-man had a valid inter- 
est in the property which he might have protected by insurance inde- 
pendently had he chosen to do so. Mosser vs. Donaldson, 307. 


MEASURE OF DAMAGES. 


1. Ruiz or.—Where a commodity has a market value, that, and not a mere 
local value, must determine the measure of damages. Fisher vs. Orescent 
Ins. Co., 712. 

2. Warranty—INvENTORY AND AccounTs as EviIDENCE—MarkEeT VatuE—No- 
TICE AND Proors oF Loss—WarIvEer By AGENT.—An express warranty by 
one insured as to the circumstances of the insured property, binds him 
whether he be mistaken in fact or-willfully misrepresents, while represen- 
tations not amounting to a warranty will protect insvrers only if willfully 
erroneous, or grossly negligent, in character. 

Where a party shows the manner of keeping his account of stock and making 
his inventories, and he shows the amount of stock as appeared by these 
accounts, and testifies that he believes it to be correct, it is evidence on 
which the jury, if they believe him, may find the amount of such stock 
which has been destroyed by fire. 

A stipulation in an insurance policy to give notice of loss, if any occurred, 
‘‘forthwith,” is satistied by an immediate notice to a local agent, who 
transfers it in a short time to a general agent. 

Questions as to the sufficiency of proof of loss by fire of insured property, 
were waived by the examination of the premises by the company’s author- 
ized agent, who investigated the loss, and refused to pay it. 

Market value, and not local or peculiar value, of property destroyed by fire, 
and which can be procured in the market, must control in estimating the 
loss. 

Proof of a conviction for obtaining goods under false pretenses tends to im- 
peach the veracity of a witness. Fisher vs. Crescent Ins. Co., 591. 


See Risk 3. 
MEDICAL ATTENDANT. See Evmence & 


MORTGAGE. 


1, ALIENATION IN CasE oF Bonn To Reconvey, —A conveyance by a deed absolute 
in form and recorded, together with a bond to reconvey which is not re- 
corded, and conditioned upon the grantor indemnifying the grantee 
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against damage by reason of the latter having become surety for the 
former, is a mortgage and not a sale as between the parties. 


The statute making such unrecorded bond of no effect as against parties hav- 
ing no notice of it, does not affect the case where such party is a company 
insuring the grantor, and a policy provision prohibiting the sale of the 
property is not violated by such conveyance. Bryant vs. Traders Ins. Co., 
380. 7 


2. APPLICATION OF InsuRANCE MonEy—Svusrocation.—In a proceeding to fore- 
close a mortgage for $6,529.12, on a hotel-property, the evidence showed 
that the mortgage contained no stipulation requiring the mortgagor 
to insure for the mortgagee’s benefit; that an insurance company is- 
sued to the mortgagee a policy for $2,000 on his mortgage-interest 
in the building; that the hotel burned, and the insurance company paid 
the $2,000 to the mortgagee ; that the policy contained no provision that, 
in case of payment, the company would be entitled to subrogation. The 
evidence also showed that the whole course of the dealings of the parties 
was consistent with a memorandum indorsed on the application, that the 
assessments were to be paid by the mortgagor, and was inconsistent 
with the theory that the insurance was obtained by the mortgagee solely 
and exclusivély for his benefit. 


Held, That the mortgagor was entitled to have the insurance-money applied 
in reduction of the mortgage-debt. 

Held, That the indorsement, if placed there by direction either of the mort- 
gagee or mortgagor, and assented to by the company, it not only pre- 
cluded the company from insisting on subrogation, but it was evidence 
that the insurance was intended for the mortgagee’s benefit, and of an 
agreement that the mortgagor should pay the assessments, and under 
the law the insurance in case of loss would have to be applied by the 
mortgagee in reduction of the mortgage-debt. Pendleton vs. Elliott, 75. 


3. ForrcLosuRE Procreprines Prior to AppricaTion.~ The application stated 
that no proceedings to enforce the mortgage had been begun. The pol- 
icy provided that the commencement of such proceedings should avoid it. 
Proceedings were begun between the time of securing the application 
and the issuance of the policy. 


Held, Tnat the policy being based on the statements in the application should 
have been issued at once. The company took the risk of changes in the 
interval and insured the property as it actually was at the time of issu- 
ance. Foreclosure proceedings actually commenced at the time of issu- 
ance did not avoid the pelicy where it was expressly provided that no lia- 
bility should attach until the application was approved. Dayvs. Hawk- 
eye Ins, Co., 143. 


4. Or Lire ,Poticy—Tittz to Insurance Money.—The insured mortgaged a 
policy on his life for $2,000 as collateral to secure the payment of $500 
with interest, which was unpaid at time of death. In his will he be. 
queathed the policy to certain parties. The money was paid by the com- 
pany to the mortgagee on a draft drawn to the order of the executor 
and the mortgagee as assignee, the draft being indorsed by both. 

Held, That default in the payment of the $500 did not vest an absolute title in 
the mortgagee. A right of redemption existed which could only be eut 
off by foreclosure. 

Held, That the excess above the $500 and interest was held by the mortga- 
gee for those named in the will, and they were entitled to recover the 
same. ‘ 

Held, That a technical action to redeem was not necessary for such recovery. 
King vs. Van Vleck, 553. 

5. PayMent or Unknown To InsureD.—The fifteen years that must elapse in 
order to raise presumption of payment of a note begin to run from the ma- 
turity of the note. 

VOL. XVIT.—58. 
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An undischarged mortgage is not an incumbrance if the mortgage-debt has 
been paid. 


Where the note for which the mortgage had been given had been destroyed 
unknown to the insured and the latter believed that the property was 
still encumbered, a failure to state such belief in response to a question 
concerning incumbrance is evidence from which an omission to state a 
fact material to the risk could be found. Smith vs. Niagara F. Ins. Co., 734. 


6. Ricuts or MortGaGor AND MorTGAGEE TO INsurRANCE Money. Where a mort- 
gagor has covenanted to keep the mortgaged premises insured for 
the benefit of the mortgagee, and effects insurance in his own name, 
though without the knowledge of the mortgagee, and with no intent to 
benefit him, equity will treat the insurance as effected for the benefit of 
the latter and give him a lien upon it accordingly, when such insurance 
should have been effected for his benefit. 

But this lien on the part of the mortgagee depends wholly upon the existence 
of such an executory contract with the mortgagor. 

Where such policies have been taken out for the mortgagee of sufficient 
amount in solvent companies acceptably to the mortgagee, the executory 
agreement has been satistied, and the latter has no claim upon insurauces 
taken out by the mortgagor for his own benefit. Nordyke vs. Gerry, 35. 


See Acent 2, 9; INcUMBRANCE; SUBROGATION; TITLE. 


MORTGAGEE. 


1. SuBROGATION—RELEASE OF MorTGAGOR FROM LiaBILity.—Where an insurance 
policy is made payable to the mortgagee, the insurer upon paying the loss 
As entitled to be so far subrogated, and may to that extent enforce the 
mortgage and bond to which it is collateral. 

Where in discontinuing an action for the foreclosure of a mortgage the mort- 
gagee releases the debtor from further liability on his bond and mortgage, 
the insurer is thereafter released from responsibility to him upon the 
policy. Thomas vs. Montauk F. Ins. Co., 320. 


2. Action rn CasE or Loss PayasLe.—In Indiana under a policy with loss pay- 
able to mortgagee as interest may appear, where it is alleged that the 
loss exceeded the interest of the mortgagee, a joint action may be main- 
tained by the insured and mortgagee against the company. Home Ins. 
Co. vs. Gilman, 12. 


MUTUAL COMPANY. 


1, ASSESSMENT OF ADMINISTRATOR—EFFEcT oF DEatTH.—A mutual company 
claimed that it was a voluntary organization, and that membership 
was a personal one which terminated by death. 


Held, That it had power to confirm a contract with the representative of a 
deceased member, and was estopped by an assessment of the administra- 
tor to deny its liability. 

In the absence of any restriction either in the contract or articles of incor- 
poration the liability of a mutual company is not limited to the amount 
raised by assessment nor dependent on an assessment being made. 


Held, That an amended petition asking also for a mandamus to compel an as- 
sessment is proper. Harl vs. Pottawattamie Co. Mut. F. Ins. Co., 848. 


2. ASSESSMENT CF PREMIUM NoTE—ComPromMisE IN CasE oF INSOLVENCY.—An in- 
surance note given upon the ‘annual interest plan,” was not assess- 
able to meet losses until other notes, given on a different plan, had 
paid in assessments an amount equal to the interest paid on notes of 
this class. Interest became due and none was ever paid. An assessment 
was made upon the note, along with notes of other classes, proportion- 
ately upon the losses sustained. Held, having paid no interest, the note 
was liable to such assessment. 
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Some of the policy-holders in a mutual fire-insurance company were insol- 
vent, and the company compromised and released them from their obliga- 
tions. Defendant alleged, in defense to an action for his delinquent as- 
sessments, that the effect of the release of the others was a wrongful in- 
crease of his obligations. Held, no defense, the company having the right 
to make such compromise. Crawford vs. Susquehanna Mut. F. Ins. Co., 409. 


3. Errrect oF By-Laws on Contracts—LiaBiity oF OFFICERS IN CasE oF INSoL- 
vency.—Where, under the charter of a mutual fire-insurance association, 
the incorporators are authorized to make such by-laws as they may 
deem advisable for the management of their corporate affairs, such by- 
laws can have no effect to modify contracts entered into between the cor- 
poration and the assured. 

Where, at the time of the loss of a policy-holder in a mutual assessment fire- 
insurance association, there was a fund in the hands of the company, 
arising from dues and advance assessments, which was appropriated by 
the company to the payment of its privilege-taxes and attorneys’ fees, 
stripping it of its assets and rendering it insolvent, the efficers and cor- 
porators of the company are personally liable to the assured for the loss, 
the sum misappropriated being in excess of thesum needed to satisfy his 
demand. Stewart vs. Lee Mut. F. Ins. Ass’n, 267. 


4. Ricuts oF CREDITORS IN CasE oF INsSoLVENCy.—A mutual fire and marine com- 
pany had provided in its by-laws and circulars that the business of the 
two departments should be kept separate, with no other connection than 
a sharing in the expenses. 

Held, That where the scheme was fully known to all members at the time of 
joining, the funds of one department could not be made subject to the 
claims arising from losses in the other, although the charter might not 
have explicitly authorized such a separation. 

Where a mutual company is in serious financial embarrassment, whether the 
fact is understood by the officers or not, the latter have no right to surren- 
der a large part of the assets of the company by releasing a few members 
from further liability through a cancellation of their policies, though the 
cancellation was in accordance with the rules prescribed by the company. 


A judgment-creditor, in order to avail himself of the preference allowed in case 
of insolvency, must have secured his judgment before the court has taken 
control of the company through injunction or other preliminary pro- 
ceedings. 

When the loss occurs after. the appointment of a receiver, it will not be 
allowed as a claim against the assets. It was the duty of the insured to 
have ao protection elsewhere. Doane vs. Millville Mut. M. § F. Ins. 
Co., 393. 


5. Surr sy Recervers.—The Michigan statute authorizing defendants to re- 
cover costs when sued in another county and the judgment is less than 
$100, does not apply to receivers of mutual fire companies, who are au- 
thorized to sue in counties where they are appointed. Bacon vs. Clyne, 706 


See Premium Nore. 


NEGLIGENCE. 


Famvre to ReparR—SEaworTHIness—EvipEnce.—A steam-tug was insured 
under a marine time-policy tu navigate the lakes and their trib- 
utary waters and excepted among other things incompeténcy of the 
master, want of ordinary care in navigating, rottenness, inherent de- 
tects and all other unseaworthiness. ‘The policy also contained the boiler 
clause exempting from damage to boilers, etc., caused by bursting, etc., 
except the expense of getting the vessel to a place of safety. The vessel 


was disabled by breaking her shaft and was towed to a port of safety 
one afterwards without repair towed away and sprung a leak and was 
ost. , 
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Held, That under a time-policy the insurer was not released by failure to re- 
pair at the intermediate port if the loss was not due to such failure. 


Held, That the fact that the policy exempted from liability on account of 
breaking of shaft would not release the insurer unless the loss was due 
to this cause. 


Held, That the insurer was not released by the fact that the vessel was towed 
past two ports of repair unless there was a lack of ordinary care. The 
question was whether she was seaworthy to be towed to the home port. 

The burden of proof is on the company to show lack of ordinary care. 

Seamen who have been such for twenty years are competent as expert wit- 
nesses regarding negligence. 

Statements of the captain made after the tug had been taken in tow, regard- 
ing the leak were not evidence unless part of the res gestae. Union Ins. 
Co. vs. Smith, 481. 


See Carrier. 


NOTICE. 


CompLEeTeD By Marrinc.—The statute required written notice to the insured 
of the maturity of a premium-note, which notice might be served by 
registered letter, and that no policy should be suspended until thirty 
days after such service. 

Held, That the mailing of the letter completed the service. McKenna vs. State 
Ins. Co., 227. 


See Action 5; Practice. 
OCCUPANCY. See Vacant. 


ORAL CONTRACT. 


Wuen IncompretE—OrTuHER INsuRANCE—NON-PAYMENT OF PREMIUM.—The plaint- 
iff saw one of the defendant’s agents and asked him for insurance 
on his store and stock, and what rate he would give. The agent said, 
‘he would start at 14 per cent and did not think he would have to go 
higher than 2} per cent.” The amount of insurance was then agreed 
upon. The said agent wrote a policy in the defendant company the day 
before the fire, which destroyed the property sought to be insured, and 
notified defendant on the evening of that day, who, on receiving the no- 
tice, declined the risk. The day after the fire the said agent, who knew 
of the fire, delivered a policy of defendant company to the plaintiff, and 
received the amount of the premium at the rate of 2$ percent. Held, 
that the oral contract for insurance was not completed ; that the minds of 
the parties had not met. 

The policy in question contained the condition that if the insured should have 
any other insurance on the property insured, or any part thereof, without 
the consent of the defendant written on the policy, the policy should be 
void. There was other insurance on part of the property, of which de- 
fendant had no notice or knowledge. Held, the policy was void for that 
reason. 


The policy also contained the provision that the defendant should not be lia- 
ble by virtue of the policy until the premiums be paid or a valid receipt 
given therefor duly impressed with the seal ot the company. As the pre- 
mium ‘vas not paid until after the fire: Held, there could be no recovery 
on the policy. Diver vs. London § Lancashire Ins. Co., 156. 


See AppiicaTion 11; RENEWAL. 
OTHER INSURANCE. 


1. Errect oF StTrpvLaTIon IN BoTH Poricres.—The policy contained a stipulation 
that if the insured should thereafter obtain other insurance without con- 
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sent, it should be void. A policy was subsequently taken out in another 
company which provided that it should be void in case other insurance 
had been or should thereafter be procured without consent. 


Held, That the primary object of such clauses is to protect the company 
against the risk of overmsurance, and this intention is defeated by se- 
curing another policy in violation of its terms. 


Held, That if the second policy is absolutely void, so that it constitutes no in- 
surance, the first policy is not avoided thereby, but under such a stipula- 
tion the second policy is not absolutely void, but only voidable, and the 

rocuring of such a policy is a violation of the provision regarding other 
insurance which works a forfeiture. American Ins. Co. vs. Tle 486. 


2. IanorancgE or Poxicy Proviston—Consent By AGENT.—Every policy-holder 
in the absence of fraud, misrepresentation, or concealment, must be held 
to know the contents of his policy, and ignorance of such contents cannot 
be pleaded as an excuse for violation. It is of no consequence that the 
conditions may be printed in very small type. 


The policy provided that the procuring of insurance on the property for more 
than its value, or the having of other insurance, whether valid or in- 
valid, prior or subsequent, not known and consented to, would render it 
void ; also that no agent had authority to bind the company in violation 
of its printed terms, and that no condition which by its terms may be 
waived shall be deemed to have been waived except by a distinct agree- 
ment in the body of the policy. 


Held, That verbal consent to other insurance by an agent who was author- 
ized to contract and make indorsements of other insurance was binding 
on the company, and a waiver of the provision unless promptly repudi- 
ated by the company itself. Morrison vs. Ins. Co. of N. A., 249. 


3. Norice To Acent.—The policy procured from a local agent provided that the 
insured covenanted and agreed to notify the company of other insurance, 
and a failure so to do should invalidate it. No particular way of giving 
notice or indorsement on the policy was required. 


Held, That where the insured claimed that he informed the agent at the time 
of making application, of an intention to take out other insurance, which 
the agent denied, and was supported by other evidence in the denial, the 
question of waiver of the policy-provision should have been submitted 
to the jury. It was error to direct a finding for the company. Brumfield 
vs. Union Ins. Co., 360. 

4, Notice To CanceL—ContTrIBUTION—SuBsTITUTION BY AGENT.—Notice to can- 
cel a policy given to the company’s agents is not the notice required by 
the policy, and such policy is not canceled where the agents, unknown to 
the insured, have substituted other policies, and the insured is not notified 
until after the loss. 


It is not necessary to file an amended plea and cross-petition seeking to make 
other co-insurers parties where a suit has been brought on a policy with 
the pro-rata clause. The company is sufficiently protected by such clause 
as to its liability and has no concern with the claims against other com- 
panies. 5 

A pro-rata clause specifying that it shall be operative, whether other insur- 
ance be valid or invalid, will not apply to policies issued by an agent and 
never accepted by the insured. 

Held, That the unauthorized issue of substituted policies by the agents with- 
out the knowledge of the companies or of the insured, which policies 
were repudiated by the insured, did not make those policies liable, nor 
bind the companies represented. 

Held, That the agents could not be regarded as the agents of the insured. 
London § Lancashire Fire Ins. Co. vs. Turnbull, 833. 

5. Watver By Acrent.—The policy provided that it should be void in case of 
other insurance without the consent of the company written thereon. 
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Held, That the agent of a foreign corporation intrusted with policy-blanks 
duly signed, which he was authorized to fill up, countersign, and deliver 
to applicants, and who was authorized to fix the premium rates, issue re- 
newals, and indorse consent to other insurance, could waive the required 
indorsement by verbal consent to otherinsurance. Coldwater vs. L. § L. § 
G. Ins. Co., 365. 

6. Wuen Poticy 1s InvaripateD, —The policy provided that it should be void in 
case of other insurance, whether valid or otherwise, either at the time of 
its issue or at any time during its continuance. 

Held, That other insurance taken out'in good faith in forgetfulness of the pro- 

* vision forfeited the policy. 

The policies of other insurance thus taken out contained similar provisions. 

Held, That the fact that they were invalidated by the original policy, did 
not affect the forfeiture-clause in that poli :y which prohibited such insur- 
ance whether valid or not. Sugg vs. Hartford Ins. Co., 62. 

7. Watver oF PRoors —RESPONSIBILITY FoR Acts oF AGENT.—The policy pro- 
vided that in case of other insurance without consent indorsed thereon, it 
should be void. The company upon investigating the loss through its 
agent, notified the insured that it considered the policy void on account 
of the violation of this clause. 

Held, 'That this was a waiver of preliminary proofs. 

The insured subsequently wrote to the company that it had been misled as to 
the facts, and requesting an investigation and remittance of the amount 
of the policy, to which the company replied that if it had been misled it 
would entertain proofs to that effect. 

Held, That this did not affect the original waiver. 

The insurance was preset from the local agent, by a money-loaning agent 
who agreed with the former to bring him the insurance on condition of 
dividing the commissions. 

Held, That the arrangement was a private one without the knowledge of the 
company, and did not constitute the loaning agent the agent of the 
company. 

Held, That silence on the part of the company after knowledge of other insur- 
ance would be a waiver of the policy provision. 

Held, That a local agent authorized to solicit insurance, receive premiums, 
and deliver policies may waive indorsed consent to other insurance, in the 
absence of any knowledge on the part of the insured that his authority in 
this respect is limited. Phanix Ins. Co. vs. Spiers, 811. 


See Acent.2; Broker 1; ContrrpuTion; Orat Contract. 
PAROL CONTRACT. See Cancettation 6; Orat Conrract. 
PARTICULAR AVERAGE. 


Recovery WHEN Free From.—Under a polivy of insurance, containing the 
clause, ‘‘ free from particular general average less than 50 per cent,” there 
can be no recovery from the insurer, of salvage and agent’s expenses 
when there are other insurers, and the proportion of loss payable by the 
respondent is less than 50 per cent of the amount of the policy. Buzby 
vs. Phoenix Ins. Co., 234. 


PAYMENT. See Ponicy 4; Premium. 
PERILS OF THE SEA. See Expxosron. 
PETROLEUM. See Kzzprne 2. 
PLACE OF CONTRACT. 
Iw Case or Poricy to Crrizen or ANoTHER State.—A policy of insurance is- 
sued by a New York company to a citizen of Missouri, upon an application 
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made in Missouri, and forwarded to the company in New York, where it 
is accepted, the policy drawn and signed, and returned to Missouri to 
be delivered to the insured, by the terms of which policy the premiums 
are to be paid to the company in New York, and the sum insured, when 
due, to be payable at the office in New York, is subject to the Missouri 
statutes governing policies of life-insurance delivered in that State. 
Wall vs. Equitable Life Ass’e Soc., 191. 


PLEADING. 


1, AVERMENT IN Case oF AssIGNMENT.—In an action on a fire-insurance policy 
the declaration averred that the defendant company issued the policy to 
H., the contract being that for a valuable consideration the company 
“should be liable to pay or make good to the said assured, their and his 
executors, administrators, and assigns, all such loss or damage, not ex- 
ceeding the insurance, as should happen by fire to the property as above 
specified.” This was preceded by an averment of assignment by the as- 
sured to plaintiff of ‘‘all his right and interest of, in, and to the said as- 
sured property, * * * andalso all his title and interest in said policy 
of insurance, and all advantages to be derived therefrom ;” and followed 
by an averment that, from the date of assignment up to and including 
the date of loss, plaintiff was the sole owner of the insured property. 
Held, that this alleged substantially a contract of indemnity with plaint- 
iff as assignee, and stated a good cause of action 


Where profert is made of the contract sued on, but oyer is not craved, the 
court must look only to the declaration for the terms of the contract. 
Harley vs. Lebanon Mut. Ins, Co., 628. 


2. AVERMENT oF CavusE or Loss—ALLEGATION OF OwNerRSsHIP.—Every complaint 
in an action on a fire-policy must aver the loss and show that it occurred 
by reason of a peril insured against, but need not deny that it occurred 
trom excepted risks. 


An objection that the defective copy of the policy which was made part of the 
complaint did not show that the loss was payable to plaintiff cannot be 
made for the first time in the appellate court. 


Where the suit is by the mortgagee an allegation as to who was the owner 
and the value and loss is sufficient as to the owner. Biasingame vs. Home 
Ins. Co., 611. 


3. Cause or Loss or Live Stock.—In an action upon a policy of insurance on a 
span of mules, where it is alleged in the petition that the death of the 
insured mules did not result from any act, design, procurement, or fault 
on the part of the plaintiff, and there is a distinct allegation in the an- 
swer that the plaintiff ‘suffered and permitted them [said mules] to be 
overworked in plowing, and by such overwork caused their death,” and 
there was no reply or denial of such allegation, and the cause was sub- 
mitted to the trial court on the pleadings without other evidence, a judg- 
ment for the plaintiff will be reversed, and the cause remanded to the 
district court, with leave to the plaintiff to reply, and for further proceed- 
ings. Western Horse § Cattle Co. vs. Timm, 536 


4. Surricrency or Arripavit.—In an action on a life-insurance policy, plaint- 
iff’s attorney made affidavit that the allegations in the complaint that 
duly verified proofs of the death of insured, as required by the policy, 
had been delivered to the company and payment demanded, were put in 
issue by the answer, that no copies of such proofs were retained; that 
the originals were not in possession of affiant or the plaintiff, but were in 
the possession of the defendant; and prayed the court to require de- 
fendant to furnish plaintiff with sworn copjes thereof. Held, that this 
affidavit substantially complied with Rey. St. Wis., p. 1,010, § 4,183, 
and circuit court rule 19, regulating the proceedings for obtaining the 
inspection or copies or documents; that it was competent for the attor- 
ney of the moving party to make the affidavit; and that the prayer was 
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equivalent to a prayer for permission to take copies, and was sufficient 
under section 4 of rule 19. Scheutze vs. Continental Life Ins. Co., 136. 


See Action. 
POLICY. 


1. Dects1on IGNoRING THE QUESTION oF SuBsTITUTION.—An appellate court in 
Illinois may render a final judgment contrary to the finding of the jury 
in the court below where the evidence was such that the court below 
would have been warranted in directing a contrary finding, but failed to 
do so. But in such case the appellate court must recite in its final judg- 
ment the facts concerning every material issue submitted to the trial court. 

When it was contested in the trial-court whether a subsequent policy had not 
been issued to another party in the place of the policy in suit, a final 
judgment by the appellate court based on other issues, but containing no 
indication that this question had been considered, was erroneous. Com- 
mercial Union Ins. Co. vs. Scammon, 293. 


2, Errect or Non-Detivery.—Where the application stipulates that the policy 
will not become in force until delivered, such stipulationis valid and will 
be enforced. 

It will not affect the case that the name of the beneficiary, the wife of 
the insured, is written while the stipulation is printed. ‘The beneficiary 
had no interest until the contract was in force. Nor would unnecessary 
delay on the part of the company in delivering the policy affect the 
case. Kohen vs. Mut. Reserve Fund Life Ass’n, 636. 

3. Rectssion AND Recovery Back or Premiums.—A policy on the life of her 
father was issued to the plaintiff, who paidthe premiums. Subsequently 
an inspector sent out by the company to take up and cancel improper 
policies, learning from plaintiff that the insured had not been examined 
by a physician, secured the policy from her to send to the company, prom- 
ising that the latter would either return the policy or the premiums, 
The policy was not returned, the agent afterwards declined to receive 
premiums on the ground that the policy had lapsed when taken away. 
The company claimed to have returned the policy to plaintiff's husband, 
who denied having received it. In an action to recover back the pre- 
miums and assessments paid ; 

Held, that the direction of a verdict for the company was error, the case should 
have been submitted to the jury. Frain vs. Metropolitan Life Ins. Co., 71. 

4. To Wom Payment Must se MapE—LeGat Guarpian—Lex Locr.—The pol- 
icy provided that in case of the prior death of the mother it should be 
paid to the children or to their guardixn if under age. Payment was 
made to the guardian appointed by will of the insured, but such guardian 
failed to qualify in the manner prescribed by the law of the State of resi- 
dence in order to enable her to act as legal guardian, though in the State 
where the company was domiciled a testamentary appointment was, of 
itself, sufficient to constitute a legal guardian. 

Held, That payment could only be lawfully made to a legal, guardian in com- 
pliance with the statute. 


He'd, That the law of the State of residence must govern, and not that of the 
State where the company was domiciled. 


Held, That the company was chargeable with knowledge of the law of the 
State of residence regarding guardians. 


Held, That an instrument in form and intention a will, cannot be construed as 
a deed because without necessity made a sealed instrument. 


Held, That it was competent to the testamentary guardian to give the re- 
quired notice of death without having qualified. 


Held, That the guardian ad litem is the guardian within the meaning of the 
policy. Wuesthoff vs. Germania Life Ins, Co., 417. 


See AppLicaTIoN; BrypER; ConsTRUCTION; PREMIUM. 
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PORT RISK. See Eviwence 1. 
PRACTICE. 


Erronzeous Instructions—Notice or Loss—Puieapine Warver.—Instructions 
which erroneously stated that the answer of the defendant admitted that 
a part of the property destroyed were cured by subsequent instructions 
that to authorize a verdict for the plaintiff the jury must find that the.’ 
property or a partof it was destroyed. 


Where the condition of the policy implies that proofs of loss must accompany 
notice of loss, instructions that in order to recover the insured must give 
‘‘ notice of the fire and the loss thereunder as required by the terms of the 
policy,” are not misleading and do not deny the necessity of proofs. 


Where breach of policy conditions is alleged, a waiver must be specially 
pleaded to excuse performance. Liseman vs. Hawkeye Ins. Co., 843. 


PREMIUM. 


1, AccEPTANCE BY AGENT oF OVERDUE— WAIVER OF DerauLT Unper N. Y. Sra- 
TutE.—This policy provided for the payment of an annual premium of 
$123.60 on or before the twenty-fifth of October in every year, during its 
continuance. It was also declared and agreed in the wate that it should 
be null and void in case any note given for the cash part of the pre- 
mium on the policy, should not be paid at maturity, or in case the inter- 
est should not be paid annually in advance, on any note which might be 
given for any portion of the premiums, and further that if the said pre- 
miums shall not be paid at the office of the company, in the city of 
Hartford, Conn., or to an agent of the company on his producing a re- 
ceipt signed by the president or secretary, on or before the date above 
mentioned, then in every such case the said company shall not be liable 
for payment of the sum insured or any part thereof, and this policy shall 
cease and determine. 

Held, That a failure to pay the premium when due forfeited the policy by its 
terms unless waived. 

A similar default in payment had been made previously, but the payment 
was subsequently received by the agent with knowledge of the fact and 
accepted by the company, the former having no power to revive a policy 
or accept a premium past due without consent of the company. 

Held, That the policy was renewed by this action of the company and while 
the fact that the policy had been issued prior to 1876 relieved it originally 
from the operation of a subsequent statute, the result of this renewal was 
after that to place this policy within the control of chapter 341 of the 
N. Y. laws of 1876, and to render it afterwards incapable of forfeiture 
without the service of a notice of not less than thirty days to the insured, 
stating the amount of the annual premium, or interest due, and when 
due on such policy and the place where such premium or interest might 
be paid. 

Held, That the subsequent default in payment would not work a forfeiture in 
the absence of the required notice. Wyman vs. Phenix Mut. Life Ins. Co., 
238 

2. CommuTaTIon In Case or Non-PaymMent—Errect or Pampuiet.—The policy 
provided that a failure to pay the premium when due should work a for- 
feiture, but at the time of soliciting the insurance the general agent de- 
livered to the insured a pamphlet issued by the company, representing 
that after four annual payments the policy-holder should be entitled to a 
commuted policy. 


Held, That the pamphlet was an inducement to enter into the contract and 
the company was bound by its representations. 

Held, That where the insured had given a premium-note conditioned that 
the policy should be void if it were not paid at maturity, a failure to pay 
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the note would not forfeit his right to a commuted policy for the pre- 
miums already paid, though the policy was forfeited except to the extent 
of such premiums. 


Where the policy provides that in case of default in payment of premium a 
commuted policy will be issued if the original policy be surrendered 
within thirty days, but otherwise the entire amount paid will be for- 
feited, such forfeiture will not be enforced by the courts; the insured is 
entitled to a commuted policy whether the surrender be made within the 
stipulated time or not. Southern Mut. Life Ins. Co. vs. Montague, 424. 


3. Detivery By AGENT A WaAlvER OF—SvuFFICIENT PayMENT or.—The delivery 
of a policy acknowledging payment of premium concludes the company 
from denying payment for the mere purpose of defeating the insurance, 
though it is only prima facie evidence in a suit to collect the premium. 

Cash payment of premium may be waived by an agent authorized to deliver 
the policy, notwithstanding a provision in the instrument to the contrary. 


Credit to the company for the premium in the account of the agent, or credit 
by the agent to the insured, or payment to the agent is sufficient payment. 


An agreement by such agent to credit the insured with payment in settlement 
of a personal indebtedness is valid in the absence of fraud. Home Ins. Co. 
vs. Gilman, 12. 


4, Evmence or PayMentT IN Case or Accrpent Poxricy.—Action was brought on 
an accident-policy, which provided that there should be deducted. from 
the amount payable in case of death any sums that might have been paid 
on account of disability, and in case of accident if any premiums were 
unpaid, they should be deducted from.the sums payable on account of the 
accident, which deduction should be treated as a payment of premium. 
There was no evidence that any premiums had been paid after the first, 
but through some oversight the company paid the full amount due for 
the accident as if no default in premium had been made. 


Held, That the payment by the company was not conclusive that the premiums 
had been paid. 


Held, In an action to recover the amount payable in case of subsequent death, 
that the policy had become void through non-payment of premium. Ash- 
brook vs. Phenix Mut. Life Ins. Co., 300. 


5, ForrerrurE ror Non-PAYMENT — Rerusau or Par-up Poticy.—The policy pro- 
vided that if surrendered while in force a new paid-up policy would be 
issued for the commuted value ; also that it should become void and all 
payments made should be forfeited if the .premiums were not paid when 
due. Default was made in the payment of premium. Evidence tended 
to show that the insured had informed the agent during the life of the pol- 
icy that if unable to pay the next premium he should desire a paid-up 
policy, and that the agent requested him to let the matter stand for a 
time and see what he could do. After the lapse the insured made efforts 
to continue the policy for the full amount, which the company declined 
to do, but no demand was made for a paid-up policy until after the death 
of the insured several years later. 


Held, That a waiver of prompt payment could not be claimed for a longer pe- 
riod than that which it had been customary to allow, viz., thirty days. 


Heli, That even a wrongful refusal to issue a paid-up policy would not entitle 
the insured to a continuation of the policy after the expiration of the 
time within which the premium should be paid, and the failure to make 
such payment was an abandonment of the claim for a continuation of the 
contract. 


Held, That a declaration of forfeiture on the books of the company was not 
necessary to produce such forfeiture, but such declaration may be evi- 


dence of the duration of an alleged waiver. Ashbrook vs. Phenix Mut. Life 
Ins. Co., 300. 
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6. Lecat Notice Requisite to ForretrurE.—The New York law of 1876 forbid- 
ding companies to declare forfeited any policies thereafter issued or re- 
newed without previous notice to the insured at the last-known post- 
office address was indorsed on the receipts sent by a company in connec- 
tion with a policy issued prior to 1876. : 

Held, That the insured was entitled to assume that the company considered 
itself bound by the law. 


Held, That the payment of each premium constituted a renewal within the 
law. 

Held, ‘That the sending of the notice elsewhere than to the last-known address 
was not a compliance with the law. Carter vs. Brooklyn Life Ins. Co., 606. 

7. Payment To Broxer.—The agent of the insured applied for insurance to a 
broker, who in turn took the risk to a general agent of the company, who 
placed it and gave a policy therefore. The broker, who had money of the 
insured for the purpose, offered to pay the premium, but the agent, ex- 
pecting to write another policy on the same risk, told him to wait until 
that was done. The premium was then charged on the agent’s books to 
the broker and credited to the company. . 

Held, That the question whether there had been an actual payment of pre- 
mium as required by this policy was for a jury, it appearing that the 
company received the money in due course, and that the agent eventu- 
ally received the amount from the broker. Pitisburgh Boatyard Co. vs. 
Western Ass’e Co., 389. 

8. Temporary INSURANCE IN CASE OF NoN-PAYMENT.—Revy. St. Mo., § 5.983, pro- 
vides that no policy of insurance on life hereafter issued by a company 
authorized to do business in this State shall, after payment of two full 
annual premiums, be forfeited or become void by reason of non-payment 
of premiums, and also provides for temporary insurance. Section 5,985 
provides that, upon death of the insured during the term of temporary 
insurance, as provided in section 5,983, and where no condition of the 
policy is violated except non-payment of premiums, the company shall be 
liable for the full amount insured, as if there had been no default in pay- 
ment. Held, that a provision in a policy which required the payment of 
three full annual premiums before the insured was entitled to temporary 
insurance is void. Wall vs. Equitable Life Ass’e Soc., 191. 

9. Watver oF By AGENT—Dve Duuicence.—The policy provided that it should 
not be in force until actual payment of premium, and that no agent had 
authority to change its terms. 

Held, That while a mere solicitor could not consent to give credit for the pre- 
mium to a certain date, such consent might be given by a general agent 
with authority to fill up blank policies and contract. 

Upon the day that the credit expired the insured it was claimed called to pay 
the premium, but not finding the general agent in his office directed the 
solicitor from whom he procured the policy to settle the premium for him, 

which the latter agreed to do but in turn failed to find the agent. 


Held, That this was not due diligence in an effort to pay; the insured should 
have paid the money direct to the solicitor who was authorized to receive 
it, instead of directing the latter to advance the money and look to him 
for repayment. 

Held, That payment was not excused, and the policy became void through non- 
payment of premium. Cronkhite vs. Accident Ins. Co. of N. A., 509. 

10. Watver or OverpUE—Construction or Recerptr.—When a policy of life- 
insurance provides that payments of premiums should be made on a given 
day or days, and that, in default of such payment at the time specified, 
the policy should be void, but the company issuing such policy after- 
wards pursues a practice of accepting premiums after the time of payment 
specified in the policy, without insisting upon the forfeiture, then such 
practice of receiving premiums overdue operates as a waiver of the right 
of forfeiture. 
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A receipt of an insurance company for an overdue premium contained the 
following condition: ‘‘It being understood that the receipt by this com- 
pany of payments after date due is only on condition that the member is 
alive, and in good health, at the date of such receipts.” Held, that such 
receipt, even though it be for an assessment paid after it was due, does 
not tend to show a waiver by the company of its right of forfeiture for 
non-payment of dues at maturity, except in the event that the assured is 
alive and in good health when payment is tendered. Unsell vs. Hartford 
Life § Annuity Co., 45. 


See AcEenT1; BrnpER; CANCELLATION 3; ConstTRUcTION; ConTRAcT; INSOLVENCY 2; 
Ora Contract; Poticy 3; Rates; Taxation; TonTINE. 


PREMIUM NOTE. 


1, ASSESSMENT OF—INCOMPLETE Contract. —Defendant, having purchased in- 
sured property, took an assignment of the policy, and sent it to the secre- 
tary of the company to approve the transfer, which was done by indorse- 
ment on the policy, and entry on the company’s books; but, owing to a 
by-law requiring the execution of a premium-note by the new owner before 
the delivery to him of the approved policy, it was retained for the execu- 
tion of such note, which defendant informed the company he would do on 
the first convenient opportunity. This was neglected, and a loss occurred, 
with which defendant was assessed as a policy-holder, and upon his re- 
fusal to pay a bill was filed by the company to compel him to pay the as- 
sessment and the premium. Held, that defendant’s property was not 
insured, and the bill should be dismissed. Cranberry Mut. F. Ins. Co. vs. 
Hawk, 798. 


2. Errect or INsotvency.—The insured, under .a five-year policy, paid the 
tirst year’s premium in cash and gave a promissory note for the premiums 
of the remaining four years, payable in equal annual installments. 

Held, That the subsequent insolvency of the company by rendering it unable 
to fulfill its contract of indemnity, released the insured from obligation to 
pay his premium note. Home Ins. Co. vs. Daubenspeck, 791. 


3. Recovery on.—An insurance company may recover against a policy-holder 
on an installment note for any premium earned prior to any default of 
the policy-holder inpaying the installments, although the policy stipu- 
lates ‘‘that, in case of non-payment of any of the installments herein 
named at maturity, the company shall not be liable for loss during such 
default, and the policy for which the note is given shall lapse until pay- 
ment is made to the company.”’ Limerick vs. Gorham, 219. 


4. RECOVERY ON IN Case oF DentAt or AGENT’s AuTHoriry.—The agent agreed 
in writing that the applicant might execute his note for the premium 
and that the policy would be sent by mail; that if it proved unsatisfac- 
tory he might decline to accept the policy and upon notification to that 
effect the policy should be canceled and the note returned. 

Held, That the note, application, and agreement formed one agreement which 
bound ‘the company unless the agent acted in excess of his apparent 
authority. 

Held, That the company could not recover on the note while repudiating the 
power of the agent to contract. Jacoway vs. German Ins. Co., 216. 

5. Watver or Poxicy Conpitions.—A note was given in part payment of pre- 
mium conditioned that in case of loss it became payable on the date of 
such loss. The note remained unpaid after a loss. 

Held, That the reception by the company of payment on the note after it be- 
came due, did not estop it from subsequently setting up breaches in 
the policy conditions which rendered it void at the company’s election. 
Shrimp vs. Cedar Rapids Ins. Co., 703. 


See Murvuat Company 2; Notice. 
’ 
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PROHIBITED RISK. 


1. Errect or Viouation.—The policy provided that the defendant ‘“‘will not 
be liable for loss or damage caused by the working of mechanics on the 
premises,” except in certain cases, * * nor for the use of kerosene except 
for lights * * the lamps to be filled and trimmed by daylight and without 
artificial light. 

Held, That the violation of the condition only exempted from liability in 
case of damage resulting therefrom. Jones vs. Howard Ins. Co., 239. 

2, Frreworxs.— Where a policy upon a ‘stock of candies, confectionery, toys, 
fruit, and all such other stock as is usually kept for sale in confectionery 
stores,” provided that such policy should ‘‘ cease and determine if * * * 
fireworks should be kept temporarily or otherwise in the stocks of mer- 
chandise * * * insured herein,” it was held that, if fireworks were usually 
kept in stocks of the kind insured, the written part of the policy would 
control the printed part, and the keeping of fireworks would not avoid 
the policy. Plinsky vs. Germania F. & M. Ins. Co., 272. 

3. KNowLepDGE or AGrEnt.—The policy insured specifically a country ‘‘store- 
house building occupied for general merchandising,” a ‘stock of dry- 
goods and clothing,” ‘hats, caps, and notions,’ “boots and shoes,” and 
“hardware, queensware, and groceries.” It also provided that if powder 
were kept in the premises it should be void. 

Held, That the fact that gunpowder is usually kept in country-stores would 
not override the express prohibition, and the presence of eighteen or twenty 
pounds of powder avoided the policy. 

Held, That the case was not affected by the knowledge of the agent and his 
representation at the time of insuring that the policy would not be 
vitiated by keeping gunpowder. Western Ins, Co. vs. Rector, 18. 


See KEEprna. 
PROOFS OF DEATH. 


Warver or.—Plaintiff, in an action on a policy of insurance, was under 
no obligations to make out formal proofs of death of her intestate after 
the insurance company had advised her that they did not recognize the 
policy as being in force, and had refused payment on that ground. Unsell 
vs. Hartford Life § Annuity Co., 45. 


PROOFS OF LOSS. 


1. ARBITRATION AS A WatvEeR.—A policy of insurance required the insured in 
case of loss to furnish proofs, which he omitted to do. The insurers sub- 
mitted the amount of loss to be ascertained by appraisers. Held, suffi- 
cient evidence of waiver to go to the jury. Fire Ins. Co. vs. Exposition 
Society, 146. 

2. DreTarLeD ReasonaBte Detay.—Alias and pluries writs are a continuance of 
the original process and not the inception of a fresh suit. 

In case of total loss of a single subject of insurance detailed proofs are not req- 
uisite to a right of recovery. 

Proofs of loss were delayed until the agent could procure blanks from the 
company, and the proof was then made and received without objection. 

Held, That a finding of the jury that the delay to furnish proofs was reason- 
able, was conclusive. American Central Ins. Co. vs. Haws, 154. 

3. OBsEcTions To SurreRING or.—The proofs of loss by fire served by the 
plaintiffs did not accord with the terms of the defendant’s policy in that 
they werenot signed by the plaintiffs, or either of them, and were not 
verified. The notice returned by the defendant’s manager, after receiving 
said proofs of loss, gave no notice of the insufficiency of the papers, but 
was that he did not admit any liability or the correctness of any state- 
ment in the papers contained. Held, that if defendants desired to object 
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to the form of the proofs of loss, they were bound to give notice of that 
fact so that they might be corrected. That by not doing so, they waived 
the insufficiency in form. Karelson vs. Sun Fire Office, 320. 

4, OVERVALUATION— DETAILED STaTEMENT.—Overestimates in the proofs of the 
value of goods destroyed do not vitiate the policy if not fraudulently 
made. 

The policy required that in case of loss a written statement should be ren- 
dered setting forth the value of the property insured, the interests of the 
insured, other insurance in detail, the purposes for which and parties by 
whom the building was used, and that the books and vouchers might be 
examined. 

Held, Thata neglect or refusal to make a detailed statement of the property 
lost would not of itself defeat a claim, though it might be evidence of an 
attempt to defraud, and it cannot be objected to the sufficiency of a proof 
that it does not give values or quantities in detail. 

A statement of the description of the property in the other policy covering it 
is setting forth the other insurance in detail. 

The policy was specific on goods in a store-building and on goods in an old 
store. The goods in the latter were not covered by other insurance. 

Held, That the company was entitled to separate statements regarding the 
goods, the use, and the occupancy of each store. Towne vs. Springfield 
F, § M. Ins. Co., 281. 

5. Watver sy Apsuster.—Plaintiff’s property, insured in the defendant com- 
pany, having been destroyed by fire, plaintiff forwarded proofs of loss, 
which were pronounced insufficient. Two days afterwards defendant’s 
secretary called on plaintiff, and examined the premises. Plaintiff testi- 
tied that the secretary said that he came to adjust the loss, and that, after 
hehad begun to draw the proof of loss, he went out, saying that he was 
going to office of the local agent. Plaintiff met him again as he was 
leaving the city, and he told plaintiff that he would return. The sec- 
retary testified that the plaintiff refused to sign the proof of loss, and that 
before he Jeft the city he served on plaintiff a notice that his coming there 
did not waive any of the conditions of the policy. This evidence was con- 
tradicted by the plaintiff. Held, that the question of waiver of proof of 
loss was for the jury. Susquehanna Mut. I’. Ins. Co. vs. Hallock, 777. 

6. Waiver or ForFerrurEe By ApsusTER.—If an insurance company is informed 
by the examination of the assured by the adjusters, soon after the loss, 
of certain acts constituting breaches of warranty, but does not then claim 
a forfeiture, but allows successive proofs of loss to be made,to which it 
objects on various grounds of form, such action of the company will con- 
stitute a waiver of forfeiture for the breaches of warranty referred to. 
Cobbs vs. Fire Association, 868. 

7. Watver or Ossections.—Proofs of loss were presented to the defendant 
soon after the fire, and fortyfive days after their receipt, the defendant, 
without returning the proofs, made certain written specifications of ob- 
jections to their sufficiency. 

Held, That there was sufficient delay to sustain a finding of waiver by the 
jury. Jones vs. Howard Ins. Co., 239. 


See Acenr 11, 12, 18; CanceniatTion 6; OTHER INSURANCE 7; RENEWAL, 


RAILROAD. See Benevotent Socrery 22, 


RATES. 


InzecaL CoMBINATIONS FOR MAINTAINING—CONSTITUTIONALITY oF STaTUTE.—A 
statute required companies doing business in Michigan to file an under- 
taking that they would not directly or indirectly enter into any arrange- 
ment of any kind with other companies or agents ip regard to business 
done in the State and such contracts were forbidden ; certain companies 
agreed with a rating bureau each for itself that it would become a sub- 
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scriber to the rates established by such bureau and would be governed by 
them. 


Held, That this was a violation of the law. 


Held, That the act is not unconstitutional as depriving the companies of 
valuable rights without due process of law. A State may impose such 
conditions as it pleases on foreign corporations desiring to do business 
there. 

Held, That the act was not unconstitutional because it imposed on the com- 
missioner the duty of determining when it was violated. Hartford F. Ins. 
Co. vs. Raymond, 642. 


RECEIPT. See Premivm 10, 


REINSURANCE. 


Binpinc By Maizr—Nortice Arter Fire.—A, the agent ‘of certain compa- 
nies, had an agreement with B, the agent of other companies, that 
the former would cover surplus lines, for the latter upon his des- 
ignating the companies and amounts on a memorandum in his 
office, such insurance to be binding for twenty-four hours until re- 
ported. B had an agreement with the insured that a the latter mail- 
ing him a letter after night designating the amount of insurance desired, 
it should be considered binding from time of mailing the letter. 

Held, That the mailing of an unstamped letter would not make the insurance 
desired binding when the letter was delayed several days on that account, 
though B, in anticipation of such a letter, had designated the companies 
in his memorandum on the night of mailing. 

Held, That the notice of such attempted insurance given‘by B to A, after the 
fire commenced, was not sufficient to bind A’s companies that were selected. 
Blake vs. Hamburg-Bremen Ins. Co., 436. 


See Action 5; AGENT 3; CANCELLATION 5; TiTuE 4. 
REMOVAL. 


1. To ANotHER Story—ConTAINED IN.—An insurance policy provided that, if 
the risk should be increased by any means whatever within the control 
of the assured, without the consent of the company, the policy should 
be void. The property, which consisted of a stock of goods, was de- 
scribed as ‘“‘contained in the first floor and basement of the building.” 
Held, that a removal of the entire property from the first floor to the 
basement would not avoid the policy, though the risk were increased by 
such removal. Plinsky vs. Germania F. § M. Ins. Co., 272. 

2. WarvEeR By AGENT.--Where a policy provides that it shall be void if the 
insured property be removed without the written consent of the com- 
pany, special agents to receive applications and deliver contracts have 
no authority to waive such provision by giving verbal consent. 

The word “‘agents,”’ printed on a calendar furnished them by the company, 
does not hold them out as general agents authorized to vary insurance 
contracts. Putnam Tool Co. vs. Fitchburg Mut, F. Ins. Co., 229. 


RENEWAL. 


Parot Contract roR—WAIVvVER oF Proors.—The complaint alleged an agree- 
ment to renew a policy, stating the date and amount of the original 
policy, the property insured, and its value. 

Held, That a parol contract to issue a policy is valid and can be enforced. 


Held, That the terms as agreed on were sufficiently stated. It was unneces- 
sary to state regarding the amount or payment of premium. 


Held, That where an agreement to renew was repudiated, the making of 
proofs of loss was unnecessary. Gold vs. Sun Ins. Co., 222. 


REPAIRS. See Evipence 4; NEGLIGENCE. 
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REPRESENTATION. See Appiication, BENEVOLENT Society 15; Broker 2; 
WARRANTY. 


RESERVE. See Insouvency 1; Tontrne. 


RISK. 


1. BeGrnninc or 1x Case oF Goops LapEN on Surp.—Where goods, while on 
the wharf of a steamship company, awaiting shipment on one of 
the vessels of the company, are burned, the owners of the goods 
cannot recover for their loss upon a policy of insurance wherein the goods 
insured or to be insured are referred to (quoting), ‘‘as goods laden or to be 
laden on board the good ship ,’ when the -policy contained the fur- 
ther expression (quoting), ‘‘ beginning the adventure upon said goods 
and merchandise from and immediately following the lading thereof on 
board said ship.” 


This last expression will control as to the time the risk began. The former 
may be regarded as descriptive of or as designating the stock of goods or 
merchandise intended to be insured. Cottam vs. Mech. § Traders’ Ins. Co., 
768. 


2. Increase oF --KNOWLEDGE oF AGENT.—Whether the substitution of a fire- 
dryer for a steam-dryer in a hominy-mill was an increase of risk, was a 
question of fact for a jury. 


Instruction that if the substitution was known to the agent and the policy 
was not canceled, it was a waiver of increase of risk, though not techni- 
cally accurate, was not misleading when coupled with other instructions 
to the effect that the company must have known of increase of risk or 
that its agent must have so acted with such knowledge as to mislead the 
insured in order to a waiver. 


Where there was evidence of a knowledge by the agent of more insurance in 
other companies than was permitted by the policy, it was a question for 
the jury whether there was a waiver. N. B. § M. Ins. Co. vs. Steiger, 533. 


3. RoyaLTres AS A SUBJECT-MATTER—EVIDENCE— INSURABLE INTEREST—MEAS- 
ure or DamacEes.—The policy was on royalties payable to insured by 
the firm of E., and recited the fact that by virtue of an agree- 
ment E. was bound to pay royalties for use of a patent guaran- 
tied to amount to $250 monthly, that therefore in case such royal- 
ties should be diminished by fire on the premises of E. the com- 
pany would make good the amount of diminution during the restora- 
tion of the premises to their previous producing capacity. The patent 
was on a process for filtering oil, and the license for its use by E. was ex- 
clusive. ‘The plaintiff was allowed to prove the amount of loss by show- 
ing the amount of royalties paid during two months preceding and six 
months subsequent to the restoration, and during the restoration. 


Held, That the agreement referred to in the policy was properly received in 
evidence as relevant upon the questions of the risk assumed and the sub- 
ject insured. 

Held, That by a proper construction of the policy the insurance covered and 
included the whole of the royalties; that the phrase ‘said royalties” re- 
ferred to the whole of said royalties and was not restricted or narrowed 
by the descriptive statement, that they—that is, the royalties insured— 
were guarantied to be not less than $250 a month. 


Held, That the insurable interest was not limited by the quantity of oil on 
hand and destroyed, but was so connected with the structures, burned or 
damaged, by reason of the exclusive character of the license to use the 
patent, that the fire destroying or damaging the buildings, necessarily 
destroyed the royalties pro tanto, and that hence the policy could not be 
regarded as a wager-contract as applied to the excess of possible royalties 
over the guarantied or limited amount of $250. 
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Held, That there was no error in the mode of ascertaining and proving the 
loss by comparing the amount of royalties paid for the different months, 
including the period when work was suspended by reason of the fire; that 
the loss was not confined to royalties upon the amount of oil actually 
destroyed by the fire, but that there was a loss which necessarily resulted 
from the enforced idleness of the works against which, under the contract 
with E., the plaintiff had no remedy. National Filtering Oil Co. vs. Citi- 

e zens’ Ins Co., 29. 

4, Wuart 1s InctupEpD in Case or Muiu.—The policy was on a planing-mill 
building and addition and on machinery, including shafting, gearing, 
belting, etc., in specific amounts. The engine-room containing the ma- 
chinery burned, was distant 22 feet from the main building, and a 
wrought-iron shaft which furnished the motive-power, and a shaft for 
conveying shavings to the engines were the only connections between 
—— buildings. There was no evidence of any other addition to the 
mill. 

Held, That without the engine there would have been no complete mill. 

Held, That the policy covered the engine-room. 

Held, That the engine was included in the machinery. 


Held, That where there is no ambiguity in the language of the policy, it is 
the duty of the court to interpret it. Home Mut. Ins. Co. vs. Roe, 446. 


See ALTERATION; PROHIBITED RisK; Vacant. 
RIOT. See InsuRREctTIon. 
ROYALTIES. See Risk 3, 


SEAWORTHINESS. See NrGiicEnce. 


SEAWORTHY. 


BurpEN oF Proor—Svuppression oF Marertat Facts.—A barge loaded with 
lumber, while pursuing the voyage, was overtaken by a gale and driven 
on the beach. After being pumped out and taken into port, a survey 
was made, and she was reported safe. Insurance was then effected on 
the cargo without notice to the insurers of the storm and consequent 
wetting of the cargo, and the voyage was renewed. Another storm 
arose during which part of the cargo was lost, and the barge was beached. 
The lumber was transferred to another barge and taken to its destina- 
tion. The policy warranted the vessel seaworthy. 

Held, That the burden of proof of unseaworthiness is usually on the in- 
surer, but under conditions like those above the burden is shifted to the 
insured to show that the vessel was seaworthy after the first storm. 
The report of the surveyors on this point would be conclusive unless 
attacked. 

Failure to report the first grounding of the vessel at the time of insuring, 
was not a suppression of material facts, since the contract warranted 
it to be seaworthy. 


The burden of showing what proportion of the damage was sustained after 


insuring and for which only the insurer is liable is upon the insured. 
Batchelder vs. Ins. Co. of N. A., 160. 


STATUTE. See Foreign Company; Taxation. 


SUBROGATION. 


ASSIGNMENT oF MortGace.—The insured had bargained for the sale of the 
property to her two sons, stipulating that upon execution of the con- 
veyance the policy should be assigned to them as owners and reassigned 
to her as collateral to a mortgage for part of the purchase. Meanwhile 
the policy was to remain for their joint interests. The deed was exe- 

VoL. XVII.- 59. 
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cuted and the mortgage was executed in part except as to the wife of 
one of the vendees, upon whose signature the balance of purchase money 
was to be paid and the insurance arranged in accordance with the agree- 
ment. Before this could be done the loss occurred. 

Held, That the company was not entitled to an assignment of the mortgage 
upon payment of the loss. Nelsonvs. Bound Brook Mut. Fire Ins. Co., 180. 


See Carrier; Cotuision; Mortaace 2; Morteacse 1, " 


SUICIDE. See Accrpent 5. 


SURETYSHIP. 


LacHEs IN not Discovertnc Deravutt — ConrrrsuTiIonN—Megasure oF Lissit- 
1ry.—A life-agent secured from a surety company a contract of indem- 
nity tor the faithful performance of his duties as agent, which pro- 
vided that the surety should be notified of any act of omission or com- 
mission on the part of the employe that might involve a loss for which 
it was responsible, as soon as practicable after the act came to the 
knowledge of the employer. In a certificate accompanying the appli- 
cation the secretary of the life-company certified in its benalf that to the 
best of his knowledge the agent had always performed his duties in a 
satisfactory manner, that his accounts had been examined at a certain 
date and found correct, that he was not to the knowledge of the secretary 
in arrears, and that he knew of nothing affecting his title to confidence. 
The agent was actually in default at the time of procuring the contract, 
but the company was not aware of the fact. 

Held, That where a company is doing a large business, as in this case, it can- 
not be charged with laches in not discovering a default, when greater 
viligance might be required than the employer was accustomed to use 
and which had heretofore proved adequate. 

Held, That the requirement calling for a notification of any act of omission or 
commission did not require a notification of every act of delay or ineffi- 
ciency not apparently arising from fraud or dishonesty, and which is 
consistent with integrity. 

Held, That a bond given as a substitute for one already existing as to future 
transactions is not concurrent, and does not require that the liabilities of 
the former shall be pro-rated, where this is stipulated for in the case of 
concurrence, 

Held, That a bond when accepted took effect on the prior date when by its 
terms it was to commence. 

Held, That the amount received and misappropriated after the date of the 
bond, though applied in payment of previous defalcations, was the measure 
of liability. tna Life Ins. Co. vs. American Surety Co., 321. 


TAXATION. 


1, ConstrruTionatrty OF Act.—In Indiana suit may properly be brought in 
behalf of the State in the name of the attorney-general as relator as well 
as that of the auditor for the collection of reciprocal taxes and license 
fees from a foreign company. 

The provisions of a statute must if possible be upheld unless they appear 
clearly repugnant to the fundamental law of the State or the United 
States. 

Section 3 of the Indiana act of March 3, 1877, regulating foreign insurance 
companies is such in its terms as the State may lawfully impose. 

Whether the said section imposes taxes for revenue or as license fees is not 
open to the charge of inequality in its provisions in the sense that would 
render it unconstitutional. 

The legislature have not in the retaliatory section of the Indiana insurance 
act attempted to enact the laws of Pennsylvania into the Indiana Laws. 
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Held, That said section 3is not void for ancertainty, but is susceptible of 
enforcement. State vs. Ins. Co. of N. A., 659. 


2. Construction or Pa, Acts.—Act Pa., April 4, 1873, § 17 (P. L. 20), provid- 
ing that ‘‘it shall not be lawful for any city, county, or municipality to 
impose or collect any license fee or tax upon insurance companies or their 
agents authorized to transact business under this act,” is applicable to 
foreign and domestic companies alike, and is repealed by act May 24, 
1887 (P. L. 204), authorizing cities of the fifth class to levy and collect for 
general revenue purposes, an annual license tax on insurance companies 
or agencies ; although the latter act contains no express repeal of the 
former. 

Defects in a case stated cannot be supplied on appeal by anything contained 
in the opinion of the court below. tna Ins. Co. vs. City of Reading, 514. 


3. Gross Premtums—PrErsonaL Property.—The gross premiums received by 
every insurance company, other than mutual companies without capital 
stock, within this State, during the year previous to the year of listing 
in the county where the agent conducts the business, held to be assess- 
able and taxable as personal property in the hands of such agent. 


The words “‘ personal property,” taxable according to the laws of this State 
as the same occur in section 25, c. 13, Comp. St. 1885, entitled ‘‘ Cities of 
the First Class,” held to be used in the sense of ‘ taxables”’ or ‘‘ subjects” 
of taxation, and to embrace all subjects of taxation under the laws of the 
State other than real estate, which is therein specially named. Phenix 
Ins. Co vs. City of Omaha, 342. 

4, Prorrrs—REsERvVE Funps.—The legal title to corporate property is in the 
corporation, the right to the profits belongs to the stockholders. The 
amount of profits or surplus determines the value of the stock, and an as- 
sessment on the stockholder for such value is an assessment of the profits. 


The reserve-fund is a debt due to policy-holders, and should be deducted from 
the moneys and credits of the corporation in listing its moneys for taxa- 
tion. 


Where a life company’s indebtedness to its stockholders and policy-holders 
exceeds its moneys and credits, it is not subject to taxation on the latter 
under the law of Iowa. Equitable Life Ins. Co. vs. Board of Equalization, 
441. 


5. Or Foreign Company—CoMPENSATION FoR VALUING Poxicres.—Section 2,745, 
Rev. St., which provides that every orey of an insurance com- 
pany organized out of this State shall return to the auditor of 
the county where such agency is located, in the month of May annually, 
the amount of gross receipts of such agency, which shall be entered upon 
the tax-list, nen be subje*t to the same rate of taxation as other personal 
property, prescribes the rate of taxation upon every foreign insurance 
company doing business in this State. Section 282, Rev. St., which pro- 
vides that when, by the laws of any other State, any taxes are imposed 
on insurance companies of this State doing business in such State, the 
same obligations shall be imposed upon all insurance companies of such 
other State doing business in this State, is operative only when it is shown 
that the law of the State where such company is organized taxes Ohio 
companies doing business there at a rate higher than foreign companies 
are taxed by the mode provided, by section 2,745. And in such case the 
superintendent of insurance is authorized to assess and collect, from such 
foreign company, in addition to such tax on the gross receipts, such sum 
as will be sufficient to make the total equal to the amount that would be 
realized were the rule of taxation of the State under whose laws the for- 
eign company is organized, applied to such company’s business transacted 
in this State, but no more. 


Where a foreign insurance company has furnished to the superintendent of 
insurance a certificate of the valuation of its policiesin force on the 
thirty-first day of December preceding, upon the lives of citizens of this 
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State, made by the proper State officer of the State under whose laws 
such company is organized, and such valuation is according to the stand- 
ard provided in section 279, Rev. St., such superintendent is not authorized 
to require ee ape Tp for valuation of such policies, notwithstanding 
such company has paid a like charge in former years, and has furnished 
to such superintendent, at his request, the data from which such valua- 
tion was made. State vs. Reinmund, 311. 

6. Reratiatory Law.—The Indiana retaliatory law of March 3, 1877, is consti- 
tutional and valid. 

But neither this nor any other statute authorizes cities or incorporated towns 
to levy a tax upon companies of other States for the support of local fire 
departments because such tax may be levied in such other States. Black- 
mer v8. Royal Ins. Co., 676. 

7, Vaurprry oF License Tax.—The very object of article 206 of the constitu- 
tion was to remove license taxation from the operation of article 203, re- 
quiring all taxation to be equal and uniform, and to authorize and re- 
quire license taxation to be graduated. 


The charge that smaller companies pay a larger tax, in proportion to their 
premiums, than larger companies, may impugn the justice, but not the 
constitutionality of the law; the constitution not declaring that the 
graduation shall be in exact proportion to the business done. 

The constitution, simply requiring the General Assembly to graduate license 
taxes, without indicating any particular method or standard of gradua- 
tion, has devolved on the Assembly the function of determining what 
method shall be adopted. 

The term “ graduate” is a word of elastic meaning, involving infinite variety 
in the methods and standards of graduation which may be adopted. 

A law which divides insurance companies into several classes according 
to the amount of premiums received, and imposes on each class a differ- 
ent license tax, greater upon those receiving a larger amount of pre- 
miums than on those receiving less, complies with the requirement of 
graduation. 

A foreign corporation is not required by the constitution to be licensed by a 
different mode from that provided for home companies. The constitution 
is not imperative, but simply permissive of such mode. Such corporation 
cannot complain that the license claimed, is based on the system adopted 
for home organizations. State vs. L. § L. § G. Ins. Co., 699. 

8. UngaRNED Premioms.—The statute provided that honest debts created for 
a valuable consideration, and which the person intended to pay, might 
be deducted from property subject to taxation. Another statute de- 
clared that no insurance dividends should be paid except from surplus 
profits, and in estimating such profits a sum equal to the premiums on 
unexpired risks should be reserved, which were declared to be unearned 
premiums. 

Held, That such unearued premiums were only a contingent liability, and not 
a debt which could be deducted for purposes of taxation. Kenton Ins. Co. 
vs. City of Covington, 430. 


See AGENT 7. 
TAX LIEN. See IncuMBRANCE. 
TITLE. 


1. AcENnT’s CoNnsENT TO TRANSFER AND ASSIGNMENT—CoNTRACT TO PuRCHASE— 
APPLICATION NoT ATTACHED TO Poticy.—Parol evidence is admissible to ex- 
plain transactions made in good faith in case of an assignment for- 
bidden by the policy, but afterwards consented to. 

Where the property was transferred, and the policy assigned in violation of 
its provisions, the subsequent written consent of the agent authorized to 
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issue and renew contracts and to consent to transfers, will revive the 
contract, though the agent had no authority to waive any of the policy 
provisions. 

An application is no part of the insurance contract unless a copy is attached 
to the policy in compliance with the statute of Pennsylvania. 


The insured, under a contract to purchase, under which no payment was made, 
entered into possession and made valuable improvements. 


Held, That he was the entire, unconditional, and sole owner within the 
meaning of the policy. Imperial F. Ins. Co. vs. Dunham, 411. 


2. AGREEMENT TO Convey.—The insured held the property by virtue of a con- 
tract in writing with the owner of the fee-simple agreeing to conve by 
deed of quit-claim in consideration of the full payment of the purchase 
money, but there had been a failure to deliver the deed without the fault 
of the insured, and the record title still remained in the vendor. 


Held, That the insured was the sole and unconditional owner in fee-simple, 
within the meaning of the policy. Lewis vs. N. E. F. Ins. Co., 872. 


3. ALIENATION AND RECONVEYANCE IN CasE oF ReENEWAL.—The policy in suit 
was issued instead of another for a nominal consideration ‘‘as per 
resolution of. the directors extending the time of all renewed pol- 
icies to tive years.” The previous policy had been avoided during its ex- 
istence by a sheriff’s sale, but prior to the issue of the substituted policy 
the purchaser had entered into a contract for reconveyance to the in- 
sured. 

Held, That if the second policy was issued with a notice of the change that 
had taken place in the title, it was a waiver of the forfeiture. 


Held, That the interest of the insured under. the agreement to reconvey was 
a fee-simple absolute within the meaning of the policy. 

Held, That the question of notice of change in title under the evidence was 
for the jury. Elliott vs. Ashland Mut. Ins. Co., 383. 


4. CHANGE OF IN Case oF ReinsuraNcE.—A reinsurance policy provided that 
it should be void in case of change of title without consent, the policy 
was a printed form ordinarily used for direct insurance and contained 
provisions intended to regulate the conduct of the owner. But it con- 
tained a special provision, inserted in view of its character as a reinsur- 
ance contract, that it should be subject to the same risks, conditions, 
valuations, indorsements, privileges, and assignments as those assumed 
by the reinsured company. The reinsured company consented to a change 
of title under a foreclosure sale. 


Held, That the liability of the reinsured was not avoided by failure to obtain 
its consent. Manufacturers F. § M. Ins. Co. vs. Western Ins. Co., 374. 


5. Deep Given as Mortcace.—The policy provided that ifthe property be sold 
or een or any change take place in title or possession it should be 
void. 

Held, That the givihg of a deed absolute in form, but intended simply as a 
mortgage, was not a violation of the provision. Barry vs. Hamburg-Bre- 
men Ins. Co., 691. 


6. Errect or INcuMBRANCE—CONSENT TO ASSIGNMENT.—The property was in- 
sured by E., the owner, who after incumbering it with mortgages sold 
to W., assigning the policy also with the consent of the company. Both 
the company and W. were ignorant of the incumbrances. The policy pro- 
vided that it should be void if the insured was not the sole, absolute, 
and unconditional owner. 


Held, That the stipulation did not refer to incumbrances, but to the quality ot 
the title, and the mortgages were not a violation of the stipulation. 

The policy also provided that if the insured incumbers the property it should 
be vitiated. It was assigned subject to all its conditions. 
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Held, That the consent to assignment with a knowledge of change of owner- 
ship, was in effect a new contract with the assignee, which was not viti- 
ated by the previous incumbrances. New incumbrances by the assignee 
would be a violation of the condition, but his rights were not affected by 
a previous violation on the part of the assignor. llisvs Ins. Co. of N. A., 
205. 


7. MisREPRESENTATION BY AGENT IN CasE OF TENANT.—The policy provided that 
if the interest of the insured be other than an absolute fee-simple, or if 
any other person have an interest in the property insured, it must be so 
represented and expressed in the policy or the latter should be void. A 
soliciting agent not authorized to issue policies procured plaintiff’s con- 
sent to insure his property and was referred to the tenant.. The latter 
explained to the agent that part of the property belonged to himself. 
But the agent prepared the application for the whole property, which was 
signed by the tenant without the knowledge of plaintiff. To the ques- 
tion, ‘‘Have you the title in fee? the answer in the application was, 
“No.” The plaintiff, who could not speak English, relied on the agent. 
The company did not tender back the premium upon discovery of the 
facts. 

Held, That under all the circumstances the plaintiff was entitled to recover to 
the extent of his interest. Diebold vs. Phenix Ins. Co., 556. 


8. MISREPRESENTATIONS OF AMOuNT—CoMPROMISE THROUGH }'RAUD.—Where 
misrepresentations as to title were claimed in that the insured rep- 
resented himself to be the owner of the property to the extent of 160 acres, 
and it was held on a previous trial remanding the case that if the amount 
was relied on as a warranty it should have been set up in its notice which 
made material only the forty acres on which the buildings stood. 


Held, That it was error on the trial of the case as remanded to refuse to allow 
the notice to be amended so as make the ownership of the 160 acres ma- 
terial. 

Held, That where it was claimed that a compromise had been secured through 
fraud on the part of the company, no recovery can be had unless the 
money so received had been tendered back before suit. Pangborn vs. Con- 
tinental Ins. Co., 224. 


9. MissTaTEMENTS By AGENT.—Misstatements regarding title by the agent who 
filled out the application, when correct statements were given him by the 
insured, will not affect the policy. The company is estopped to claim a 
forfeiture on this account. Western Ins. Co. vs. Rector, 18. 


10. Sonz aND UnconprrionaL Owner.—The policy provided that it should be 
void in case of omission to make known every fact material to the risk, 
and, if the interest were other than the entire, unconditional, and sole 
ownership for the benefit of the insured, or if the building stood on leased 
land the facts must be so represented or it would be void. The applica- 
tion was verbal and at the time of applying the insured had possession 
under a contract to purchase, on whieh part payment had been made and 
the balance was paid subsequent to the issue of the policy. No ques- 
tions were asked by the agent who was shown the contract, and no 
representations made regarding title. 


Held, That the insured in equity was the sole and unconditioned owner, and 
the policy was valid. Johannes vs. Standard Fire Office, 210. 


11. StareMent oF InTEREST.—The policy provided that it should be void if the 
interest of the insured was not truly stated. 

Held, That this refers to the substantial ownership, the essential interest 
and not the mere legal title or technical interest, and a representation 
true as to the former is sufficient. De Armand vs. Home Ins. Co., 634. 


12, Want or Power To TRansFeR.—When the insured has taken title in good 
faith and the parties who might contest its validity are satisfied that it 
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shall stand, the insurer cannot allege want of power to make the transfer 
in order to defeat the insurance. Home Ins. Co. vs. Gilman., 12. 


See AGENT 2; ALTENATION; APPLICATION 1; ASSIGNMENT; EvmpENcE 5; INsox- 
vENCY 3; INSURABLE INTEREST 4; MortGaGE; Pizapine 2; Poticy 4; Wirn’s 
Poticy. 

TONTINE. 


AccouUNTING IN CASE OF PAYMENT OF PREMIUM—APPORTIONMENT OF DrviDENDS.—In 
an action to compel an insurance company to render an accounting to 
the holder of a Tontine dividend policy upon the completion of the Ton- 
tine period. 

Held, That the company was not a trustee for the plaintiff as to any particu- 
lar fund, no relation of partnership exists between the two. 

Held, That the payment of premiums in such case is like a deposit in a bank, 
and there is no title on the part of the depositor to any specific moneys. 

Held, That the apportionment of dividends by the company must be held 
prima facie equitable, but upon a showing that such equity has not been 
observed, the court will enforce equity. 

Held, That in the absence of any evidence of a want of equity the plaintiff is 
not entitled to an accounting. Uhlman vs. N. Y. Life Ins. Co., 561. 


See ASSIGNMENT 5, 


TOTAL LOSS. 


1. Actua Totat—Rescur Sate By UNDERWRITERS.—The insurance on a vessel 
was against ‘ actual total loss only.” The vessel grounded and the un- 
derwriters, refusing to accept an abandonment, bargained with wreckers 
that they should be paid a certain sum conditioned on her delivery at a 
port named. The vessel sunk in shallow water when near the port, and 
the underwriters, not paying the salvage expenses, she was libeled by the 
wreckers, and sold at public sale. 

Held, That as the vessel remained in specie and capable of being refitted; there 
had been no actual total loss from the grounding, whether or not she 
was worth repairing, but the subsequent sale was an actual total loss to 
the owner. The underwriters were not bound to rescue the vessel, but 
having undertaken to do so, they were bound to tender her to the owner 
subject to their claim from the expense of salvage. Carr vs. Ins. Cos., 601. 

2. In Casz or Freicut.—The policy provided that the insured should not have 
the right to claim for total loss on account of the estimated amount of re- 
pairs exceeding the valuation of the vessel, nor under any circumstances 
to abandon provided the vessel remain in specie, unless the amount 
which the insurers were liable to pay (exclusive of general average charges, 
charges for getting off, raising, bringing into port, or repairs consequent 
upon decay), under an adjustment, as of partial loss, after making all the 
usual deductions, should exceed half the value of the vessel as declared, 
and the highest valuation in any policy should be taken as the basis for 
ascertaining a technical total loss of freight. 


Held, That the provision where a claim for total loss of freight is based on 
loss of cargo. 

Held, That there can be no constructive total loss of freight so on any of 
the cargo remained which could be forwarded for less than half the val- 
ued freight less the actual freight supposed to belost. Boardman vs. Bos- 
ton Marine Ins. Co., 695. 


See ABANDONMENT; EVIDENCE 3. 
UNAUTHORIZED COMPANY. 


ANNUAL StaTEMENT By.—A complaint against a company of another State in 
an action in Wisconsin under section 1,920, Rev. St., to recover the 
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penalty for not filing an annual statement, is fatally defective if it fails 
to show that the company was obligated to file such statement. It is 
not required to file a statement unless licensed to do business in Wiscon- 
sin. State vs. Citizens Ins. Co., 528. 


UNAUTHORIZED INSURANCE. 


1, ApsustmENt or Loss nor IuueGcau.——-Laws 1853, chapter 466, section 23, as 
amended by Laws 1875, chapter 555, places certain conditions with which 
it is necessary for foreign insurance companies to comply before they may 
do business within this State, and futher imposes the following restraint 
on the agents of such companies. ‘‘ Nor shall it be lawful for any agent 
or, agents to act for any er or companies referred to in this section 
directly or indirectly, in taking risks or transacting the business of fire 
or inland navigation insurance in this State, without procuring from the 
superintendent of the insurance-department a certificate of authority stat- 
ing that such company has complied with all the requisitions of this act 
which apply to such companies, and the name of the attorney appointed 
to act for the company.” By a further provision, a penalty is recover- 
able from any agent violating the section quoted. Held, that the adjust- 
ment of a loss was not within the purview of the statute; that the stat- 
ute was meant to be beneficial in its operation to the people of this State, 
and that the agents of foreign companies not having complied with the re- 
quirements of the statute, were not thereby prevented from the adjustment 
of losses within this State, as this was merely paying obligations which 
had accrued. People vs. Gilbert, 80. 

2, EvipeNcr or CoMPLIANCE OF ForriGN Mutuat Company.—In an action in Ver- 
mont by the receiver to recover assessments on premium-notes given to a 
company of another State, it was claimed in defense that the company 
had failed to comply with the laws of Vermont, which required that a 
license should be procured, and that before receiving such license the 
company should file a copy of its charter and by-laws. 


Held, That in the absence of any law requiring the license to be recorded, the 
fact of its issue if lost could be proved by parol. 

Held, That in the absence of evidence regarding the filing of the charter and 
by-laws, it will be presumed that the law was complied with by the pub- 
lic officer having in charge the issuing of licenses. 

The law of Vermont required the company to be responsible for the acts of its 
agents either by the laws of its own State, by its charter, or by a policy 
stipulation. 

Held, That by the law of Pennsylvania a mutual company was thus held re- 
sponsible within the meaning of the law of Vermont. Lycoming F. Ins. 
Co. vs. Wright, 119. 


See Forrian Company 1. 
USE. See AnTERATION 2; DEscRIPTION 2. 
USE OR OCCUPATION. 


Notice or CHance.—A provision in @ policy requiring notice of any change in 
the occupancy requiring an increased rate of premium. Held, that no 
notice was require of a change unless he knew or must be presumed to 
know that it would increase the rate. Rife vs. Lebanon Mut. Ins. Co., 
350. 


VACANT. 


1, Durine THE SuMMER—KNOWLED6E oF AGENT.—This action was on a policy 
of insurance issued by the defendant. It provided ‘‘if the dwelling- 
house or houses hereby insured shall cease to be occupied by the owner 
or occupant in the usual and ordinary manner in which dwelling-houses 
are occupied as such * * * this policy shall be void until the written con- 
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sent of the company at the home office is obtained.’’ It was procured 
through C. & M., who were agents of the defendant, to make surveys 
and take applications for insurance. It covered a house and barn. At 
that time the house was occupied only as a home for plaintiff’s children 
while attending school. They occupied it alone from Monday until 
Friday of each week, while school was in session. The rest of the time 
it was unoccupied. The precise manner of plaintiff’s occupancy was 
known and explained to the defendant’s agents at the time. it was also 
agreed between them and the plaintiff that he might leave the premises 
perros during the ‘‘ farming season” of each year. The defendant 
inserted this clause, ‘‘Consent that the house may be left unoccupied 
during the summer.” Later the defendant indorsed, ‘‘ Consent given to 
rent part of said dwelling.” A tenant occupied a portion of the house 
until within a week of the fire, when he left without plaintiff's knowl- 
edge. The plaintiff first learned of it Sunday. He went to the premises 
Monday; they were burned that night, May 12, about a year after the 
policy was issued. His children were not in the house at the time. There 
had been a vacation, and though school had commenced, owing to sick- 
ness, théy had not returned, but were preparing to return on the next 
day. On trial plaintiff was nonsuited below on ground of vacancy. 
Held, that under the a circumstances of this case, the question of 
the occupancy of the house should have been submitted to the jury. 


The knowledge of the defendant’s agents was its knowledge. And it must 
be presumed either that the defendant by mistake omitted to state in its 
policy that the house was unoccupied or occupied only in the manner 
stated to them by plaintiff, or waived the provisions as to occupancy, or 
held itself estopped from setting it up. 

Held, That under the circumstances of this case it was the intention of the 
parties to employ the word summer in its broadest sense, and that it was 
understood by both parties as being equivalent for the words ‘‘ farming 
season.” Vanderhoof vs. Agricultural Ins. Co., 237. 


2. IncrEAsE oF Risk—In CasE oF Macurtnery.—The defendant imsured ma- 
chinery and ‘apparatus apart form the building. The policy stated that 
the property insured was used in the business of manufacturing morocco 
and leather, and that it was contained in a frame building. The policy 
contained a clause that any change increasing the hazard “ either within 
the premises or adjacent thereto within the control of or known to the 
assured and not reported to the company, and agreed to, avoids the pol- 
icy and also this clause.” ‘‘Ifa building covered by this policy shall be- 
come vacant or unoccupied, or if a mill or factory shall stand idle,” * * * 
without notice to and the consent of the company clearly stated herein, 
all liability thereunder will thereupon cease.” 


This case shows that the mill stood idle for some months and that it was de- 
stroyed by fire, together with the insured machiney. 

Held, That mere non-occupancy was not as a matter of law an increase of 
risk. 

Held, That the condition regarding occupancy was confined to a building 
when the subject of insurance and did not apply to the machinery. Hal- 
pin vs. Ins. Co. of N. A., 480. 


3. Temporary Cessation.—Held, That a temporary cessation of work for eight 
. days, during which repairs were being made, was not a violation of a 

provision in the policy that it should be void if the insured premises, 
being a manufacturing establishment, should cease to be operated. 
Brighton Mfg. Co. vs. Fire Ass’n, 299. 

4. Temporary STopPpaGE NoT INCREASE OF Risk—WatcHman.—A factory was 
temporarily stopped because the material needed could not readily be 
obtained at prices which would be profitable and because the machinery 
needed repairing. The stoppage prevented the use of a steam-pump and 
hose which it was claimed might possibly have extinguished the fire. The 
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policy contained no stipulation regarding the steam-pump, and permitted 
necessary alterations and repairs. 

Held, That the stoppage was not an increase of risk within the meaning of 
a policy-prohibition. 

Held, That where the watchmen were on duty, anda part of the employes 
were engaged about the factory all the time during the stoppage, the 
premises were not vacant and unoccupied within the policy. Brighton 
Mfg. Co. vs. Reading F. Ins. Co., 296. 


5. Temporary SusPENSION oF Work.—A cotton factory had been temporarily 
suspended and ‘the hands discharged until work should be resumed. 
But work of getting in coal, etc., showing an intention of resuming was 
going on, and a number of employes were engaged in their usual work, 
and watchmen were employed on the premises. 

Held, That this did not render the policy void under a condition that it should 
be void if the property became vacant and unoccupied or work ceased ex- 
cept to set up new machinery or make repairs. American F. Ins, Co. vs. 
Brighton Mfg. Co., 749. 

6. Temporary SusPEnsion.—The temporary suspension of the operations of a 
steam-engine in a planing-mill and lumber-yard, materially decreasing 
the risk, the other business continuing, will not avoid a policy, condi- 
tioned to become void ‘‘ on suspending operations without special agree- 
ment indorsed on the policy.” Allemania F, Ins. Co. vs. White, 186. 

7. Wxat ConstituTEes.—The policy, which was on personal property in a 
morocco-mill, provided that “if the above-named premises shall become 
vacant or unoccupied and so remain for more than thirty days without 
consent,” it should be void. The factory was idle at the time of fire and 
plaintiff was trying to lease it. The agent frequently went there and 
was continually trying to rent it. 

Held, That the question of occupancy was under the the case of Halpin 
vs. Phenix Ins. Co., N. Y. C. A., one for the jury. Halpin vs. Atna F. 
Ins. Co., 240. 


See AppiicatTion 8; DEscRIPTION 3. 


VALUATION. 


WHEN APPLICATION 1s FittEp BY AGEntT.—In an action on a fire-insurance pol- 
icy which made the application a warranty and a part thereof, and pro- 
vided that if any false representation was made of the condition, etc., of 
the property, ‘‘ or any overvaluation, or any misrepresentation whatever, 
either in a written application or otherwise, * * * this policy shall be- 
come void,” there was evidence that the insured stated to the agent that 
the value of the property was about $1,500. The application, which was 
written by the agent, and which did not state the extent of his agency, 
stated the value to be $1,800. ‘The true value was $1,302 There was evi- 
dence that insured did not read the application, or know of the state- 
ment therein as to value. Held, that neither the oral nor written repre- 
sentation debarred plaintiff from recovering unless intentionally or fraudu- 
lently made, or so negligently made as to induce an overvaluation. 


In such an action an instruction that if the insurance agent had seen the 
property, and inserted a value in the application not given by the in- 
sured, and the latter signed the application without reading it, and with- 
out having his attention called to the valuation, and without knowing 
the valuation inserted therein, and was induced to do so by an act on the 
part of the company, the company was estopped from denying the cor- 
rectness of such valuation, was as favorable to the company as it could 
require. Wheaton vs. N. B § M. Ins. Co., 721. 


See Acent 13; AppiicaTion 8; Evipence 1; Measure or Damaces2 ; Proors oF 
Loss 4, 
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VALUED POLICY LAW. 


VaLvuaTION IN CasE oF.—Where, under the Wisconsin valued-policy law the 
property is insured in several companies, and is totally destroyed, the 
aggregate amount of insurance must be deemed the value of the property 
on which the contributive share of each must be estimated, irrespective of 
its actual value. Oshkosh Gas Light Co. vs. Germania F. Ins. Co., 779. 


VESSEL. 


LiaBrmity For Free on SHorz.—A fire was communicated from a steam vessel 
to buildings on shore. 


Held, That the admiralty court had not jurisdiction of a suit brought against 
the owners of the vessel for damages. 


Held, That the statutory limit of liability does not apply to damages done on 
land, but has reference only to maritime losses.. Home Ins. Co. vs. Dauben- 
speck, 742. 


WAGER POLICY. See Insurasie INtTEREsT 1. 


WAIVER. 


Or ConpiTIon —SuBsEQUENT To Loss.—A provision in a policy that there can be 
no waiver of any of its terms and conditions, ‘‘ unless such waiver shall 
be indorsed hereon in writing,” applies only to those conditions and pro- 
visions in the policy which relate to the formation and continuance of the 
contract, and are essential to its binding force while running, and does 
not apply to those conditions which are to be performed after loss. 


When it clearly appears to the court that there has been a waiver of the con- 
ditions of a policy, the question should not be submitted to a jugy; but 
when the court is of opinion that such question should be submitted to 
a jury, his ruling will not be reviewed. New Orleans Ins. Co. vs. Mat- 
thews, 709. 


See ADJUSTMENT; AGENT; BENEVOLENT Society 17, 18, 21, 22; CaNcELLaTiIon 6; 
Evmence 8; Kerrprne 2; Proors; Practice; Premium; Premium Nore 5; 
Removat 2; RENEWAL. 


WARRANTY. See Measure or Damaces 2; REPRESENTATION. 


WIFE’S POLICY. 


1, ASSIGNMENT AS CoLLATERAL.—A policy was issued to the wife upon the life 
of her husband, payable to the wife and her two children named, share 
and share alike, or their legal representatives. The husband prior to 
his death gave the policy toa bank as collateral security for a loan. 


Held, In an action against the bank to recover the policy after the death of 
the insured, that one of the children having died in infancy prior to the 
death of the husband, the latter had an interest as heir in the infant’s 
share, which he could assign verbally as well as in writing. Macauley vs. 
Central Nat. Bank, 285. 


2. AssIGNMENT as COLLATERAL.—Two policies were issued on the life of 
the husband, one payable to wife in case of survival, otherwise to 
their children, the second payable to insured, which he assigned 
to his wife. The husband procured the wife’s signature to blanks 
without her knowledge of their character, which he filled up as 
joint notes and used in the bank where he did business in her 
name, she being ignorant of business matters. In the same way her 
signature was obtained to assignments of the policies, which were used as 
collateral. The wife was ignorant of these uses of her signature or of the 
business done with the bank until after the death of the husband, and re- 
ceived no benefit therefrom. 
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Held, That a married woman is not personally liable on an executory promise 
except as to her separate estate. There is no presumption of the validity 

¥.{ of such an undertaking in the absence of proof. 

Held, That the wife was the lawful owner of the policies and her assignments 
to the bank were invalid as to her. Mutual Ben. Life Ins. Co. vs. Savings 
Bank, 161. 

3. AsstcNMENT oF.—A wife’s policy issued in New York in 1870, and payable in 
case of her previous death to her children, was assigned by her in 1881, 
the ieubend joining in the assignment. The laws of 1879 provide that 
policies tamed upon the lives of husbands for the benefit of their wives 
may be assigned by the wife with the written consent of the husband. 

Held, That the writing of the husband in the assignment was equivalent to 
written consent. 

Held, That while the children had a contingent interest which would have 
vested in case of the death of the wife, she in this case surviving the hus- 
band, the children had no interest and the assignment conveyed a valid 
title to the assignee for the money payable under the policy. Anderson 
vs. Goldschmidt, 549. 

4, Trttx to.—Under the wife’s policy-law of Missouri the title vest in the 
wife as her separate estate, or in case of her prior death without assign- 
ment, then it descends to her children and does not go to her husband. 

Held, That the children are not such as may be living at her prior death, but 
such as may be living when the policy is payable. 

A second policy was payable to his children, share and share alike, by name, 
‘ther, his, or their guardian, executors, and administrators or assigns.” 

Held, That some of the children having died previous to the father, their 
share was payable to the administrator of the father. Shields’ Trustee vs. 
Sharp, 793. 


See BENEVOLENT Society 18, 24, 
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Ball vs. Watertown Fire Ins. Co 
Ball & Sage Wagon Co. vs. Aurora 

F. & M. Ins, Co. 
Bammessel vs. Brewers’ Fire Ins. Co. VII., 
Bank of New South Wales vs. Royal 

Ins. Co. (English) 
Bardwell, Adm’r, vs. Conway Mut. 

WD BN Ci caiccancet esas annnceedecen Wins 
Barker vs. Beeber, Receiver 
Barnes etal.vs. Hartford Fire Ins. Co. XI, 
Barnum etal. vs. Merchants’ Fire 


Bartlett vs. Chouteau Ins. Co 
Batchelder vs. Queen Ins. Co......... 
Batcheller vs. Commercial Union 


Batchelor vs. People’s Fire Ins. Co...IITI., 
Bates vs. Commercial Ins. Co. et al...IV., 
Baxter etal. vs. Hartford Fire Ins. Co. XI., 
Beck & Bolte vs. Hibernia Ins. Co....VI., 
Becker vs. Farmers’ Mut. Ins. Co 
Beckman vs. Wilson 

Behler vs. German Mut. Fire Ins. Co. IX. 
Behrens vs. Germania Ins. Co 

Behrens vs. Germania Fire Ins. Co.XIIL., 
Bellatty vs. Thomaston Mut. Fire 


Bennett vs. Agricultural Ins. Co.. __xII.. 

Bennett vs. Agricultural Ins. Co XI, 

Bennett vs. Agricultural Ins. Co. aed 

Bennett vs. City Ins. Co. 

Bennett vs. Council Bluffs Ins. Co-. 

Bennett vs. North British & Mercan- 
tile Ins. Co 

Bennett et al., Admr’s, vs. Lycoming 
Mut. Ins. Co 


-» 503 


593 


-» 877 
+, 668 
-» 369 
-» 433 


. 32 


. 871 
, 187 
, 662 


., 367 


767 


413 
837 
111 


Ben Franklin Fire Ins. Co. vs. Flynn 


Berwin vs. Peoples’ Ins. Co 
Bicknell vs. Lancaster City & Co. F. 


Bishop vs. Clay F. & M. Ins. Co 
Bishop et al., Trustees, vs. Clay F. & 


Bittinger vs. Providence-Washing- 
ton Ins. Co 
Black et al. vs. National Ins. Co. 
(Canada) 
Black et al. vs. Winnesheik Ins. Co.. 
Blackerby vs. Continental Ins. Co. _XIIL., 156 
Blackerby vs. Continental Ins. Co...XV., 756 
Blackmer vs. Royal Ins, Co. XVIL., 676 
Blackstone, Receiver, vs. Alemania 


Blackwell vs. Miami Valley Ins. Co.XVI., 699 
Blake & Co. vs. Hamburg-Bremen 
. XIII., 151 
Blake et al. vs. Hamburg-Bremen 
Fire Ins. Co 
Blasingame vs. Home Ins. Co. etal.X VII., 611 
Blooming Grove Mut. Fire Ins. Co. 
vs. McAnerny 
Blossom vs. Lycoming Fire Ins. Co.. 
Blumer et al. vs. Phenix Ins. Co 
Blumer et al. vs. Phoenix Ins. Co. 


Bobbitt vs. L. & L. & G. Ins. Co.........1., 
Bodine etal. vs. Exchange Fire Ins.Co.II., 23 
Boecher vs. Hawkeye Ins. Co. et al.. VII., 817 
Boon et al. vs, Aitna Ins. Co ae 
— vs. Springfield F. & M. Ins. 


Semmaiaiais Mut. Fire Ins. Ass’n 

vs. Nelson et al 
Boutelle vs. Westchester Fire Ins.Co. VII. 781 
Bowlin vs. Hekla Fire Ins. Co XVI. 305 
Bowman vs. Agricultural Ins. Co......V., 9 
Bowman vs. Franklin Fire Ins. Co....III., 935 
Bowser vs. Lamb, Assignee 
Boyd vs. Cedar Rapids Ins. Co 
Bradfield vs. Union Mut. Ins. Co 
Bradford et al. vs. Homestead Fire Ins. 

Di vias scpsnusndutsenatpntantscdendnckunanenee 
Brandup vs. St. Paul F. & M. Ins. Co..X., 228 
Brant vs. Gallup et al ., 497 
Brenner vs. L. & L. & G. Ins. Co 
Brewers’ Fire Ins. Co. vs. Clausen....III., 919 
Brink et al, vs, Hanover Fire Ins. Co.VI., 707 
Brink et al. vs. Hanover Fire Ins, Co.IX., 342 
Bridgewater Iron Co. vs. Enterprise 


Briggs vs. Fireman’s Fund Ins. Co..X VI., 471 
Briggs etal. vs. North British & Mer- 
cantile Ins. Co 


Brighthope Ry. Co. vs. Rogers 
Brighton Mfg. Co. vs. Fire Ass’n 


of Phila 
Brighton Mfg. Co. vs. Reading Fire 
RT Ci 5 cc sieasas sch du dadenera --XVIL., 296 
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Broadwater et al. vs. Lion Fire Ins. 


Brunswick Savings Institution vs. 
Commercial Union Ins. Co 
Bryan vs. Traders’ Ins. Co 
Bryce vs. Lorillard Fire Ins. Co 
Buchanan vs. Exchange Fire Ins. Co..IV., 
Buchanan vs. Westchester Co. Mut. 
PND cv sachenatakestvatcnubapcncacn IV., 335 
Buck vs. Pheonix Ins. Co 
Buckley et al. vs. Columbia Ins. Co.. 
Burdett vs. Phoenix Ins. Co XVII, 
Burke et al. vs. Globe Ins. Co 
Burkett et al. vs. Plankinton et al. . _.xIl, 
Burleigh et al. vs. Adriatic Fire Ins. 


VIII., 120 
-XVIL., 380 


Burlington Ins. Co. vs. J ohnson 
Burton vs. Buckeye Ins. Co 

Bush vs. Westchester Fire Ins. Co 
Butler vs. Walker 

Byers vs. Farmers’ Ins. Co 

Cabell & McGuire vs. Southern 

Mut. Ins. Co ° 
Calvert vs. Ohio Farmers’ Ins. Co....XV., 
Canfield vs. Watertown Fire Ins. Co.XII., 111 
Cannon vs. Home Ins. Co............-.. XI., 741 
Capellar vs. Queen Ins. Co +, 845 
Carlin vs. Western Assurance Co....XII., 388 
Carlton etal.vs.Southern Mut. Ins. 

RG crevanceeiasences sacteers XIIL., 
Carlwitz vs. Germania Fire Ins. Co..XII., 
Carpenter vs. Continental Ins. Co....XV., 667 
Carr vs. Roger Williams Ins,Co.et al. XIII., 443 
Carrigan vs. Lycoming Fire Ins, Co....X., 606 
Carroll vs. Girard Fire Ins. Co +» 764 
Carstairs, McCall & Co. vs. Mechan- 

ics & Traders’ Ins. Co 
Casserly, Receiver,vs. Manners et al.IITI., 
Cassity, Jr., vs. New Orleans Ins. 

Association 
Castner etal. vs. Farmers’ Mut. Ins.iCo.X., 
Castner vs.Farmer’s Mut. Fire Ins. 

DPiidiecxiacuendatinensbunoaswienesens XIL., 
Cates va. Bales et al..............:.. pbs 
Cauffield et al.vs.Continental Ins. Co..X1I., 
Cayon vs. Dwelling-House Ins. Co..XVI., 
Chadbourne vs. German-American 

is cah cks'sis n'vces Ween anes tonnn XVI, 
Chamberlain vs. New Hampshire Fire 

Ins. Co 
Chandler & Co. vs. St. Paul F. & M. 


559 


577 
127 


XII., 810 
784 


., 873 
458 


456 
682 
639 
552 


897 
+» 649 
4 116 


99 
Cheek vs. Pheenix Ins, Co.............. IV. 99 
Cheek etal. vs. Columbia Fire Ins. Co.TV., 99 
Chesbrough et al. vs. Home Ins. Co. _Xv., 515 
Childs vs. Millville Mut. M. & F. 
NG hcatinsduncxe nabuake beanaak XIV., 231 
Church vs. Lafayette Fire Ins. Co . 581 
Cincinnati Coffin Co. vs. Home Ins. 
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Citizens F. & M. Ins. Co. vs. Short. VIII., 126 
Citizens’ Ins. Co. et al. vs. Parsons 


City Five Cents Savings Bank vs. 
Pennsylvania Fire Ins. Co 

City Ins. Co. vs. Bricker. 

City Ins. Co. vs. Roberts et al 

City of Alton vs. Hartford Fire Ins.Co.IV., 155 

City of Memphis vs. Foreign Ins. Co...V., 175 

City Savings Bank vs. Whittle XVI, 414 

Claffey vs. Hartford Fire Ins. Co....XV., 237 

Claflin vs. Insurance Companies....XIII., 177 

Clark and Murrell vs. The Port of Mo- 

Clay F. & M. Ins. Co. vs. Beck & Bolte. V., 287 

Clay F. & M. Ins. Co. vs. Huron Salt 
RIE OI. win acdg eunkscecsueese IV., 855 

Clay F. & M. Ins. Co. vs. Wusterhau- 


Cleaver vs. Traders’ Ins. Co... 
Clinton vs. Hope Ins. Co 
Clover vs. Greenwich Ins. Co. 
Cobb et al. vs. Ins. Co. of North 
America 
Cobbs et al. vs. Fire ‘Association of 
Philadelphia 
Coe vs. Washington Fire & Marine 
Ins. Co, of Boston 
Colby vs. Cedar Rapids Ins. Co......XIII., 841 
Colby vs. Cedar Rapids Ins. Co. XIV., 698 
Coldwater vs. L. & L. & G. Ins. Co.XVII., 365 
Cole, Assignee, vs. Germania Fire 


Cole Bros. & Hart vs. Haven 
Collins vs. Farmville Ins. & Bank- 


Columbia Fire Ins. Co. vs. Kinyon.... 
Columbia Ins. Co. vs. Buckley et al... 
Columbid Ins. Co. vs. Masonheimer...III., 938 
Commercial Ass’e Co. vs. American 

Central Ins. Co 


Commercial Fire Ins. Co. vs. Capi- 
tal City Ins. Co. 


Commercial Ins. Co. vs. Robinson 
Commercial Union Assurance Co. 
vs. Elliott 
Commercial Union Ass’e 
Hocking ; 
Commercial U nion Ass’e Co.vs. Scam- 


Co. vs. 


Commercial Union Ass’e Co. vs. 

Scammon 
Commercial Union Ass’e Co. vs. 

State ex rel. Smith et al XVII., 333 
Commercial Union Ins.Co. vs. Lister..III., 399 
Commonwealth vs. Dorchester Mut. 

Fire Ins. Co 
Commonwealth vs. Hide & Leather 


Commonwealth vs. Massachusetts 
Mut. Fire Ins. Co. et al 

Commonwealth vs. Mechanics’ Mut. 
Fire Ins. Co 
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Commonwealth vs. Mechanics’ Mut. Davidson vs. Hawkeye Ins. Co 
Fire Ins. Co ‘ Davis vs. Iowa State Ins. Co 
Commonwealth vs. Monitor Mutual Davis et al. vs. Niagara Ins. Co 
Fire Ins. Co +» OF Day et al. vs. Hawkeye Ins. Co. 
Commonwealth Mut. Fire Ins, Co. vs- Dayton Ins. Co. vs. Kelly 
Huntzinger Dean, Trustee, vs. Equitable Fire 
Cone vs. Niagara Fire Ins. Co 
Connecticut Fire Ins. Co. vs. Mer- 
chants and Mechanics’ Ins. Co....XV., 615 De Graff vs. Queen Ins. Co 
Connecticut Mut. Life Ins, Co. vs. De Grove vs. Metropolitan Ins. Co.... 
Scammon et al . Delancey vs. Rockingham Farmers’ 
Connell vs. Scottish Commercial Ins. Mut. Fire Ins. Co 
Co. (English) 
Connor vs. Hanover Ins. Co 
Consolidated Real Estate and Fire 
Ins. Co. vs. Cashow 
Continental Ins. Co. vs. Busby. 
Continental Ins. Co. vs. Heilman & Denver Fire Ins. 00.1 vs. McClelland... _XV., 
Derrick vs. Lamar Ins. Co 
Devine vs. Home Ins. Co 
Dibble vs. Northern Assurance 
Continental Ins, Co. vs. Jenkins i of London 
Continental Ins. Co. vs. Kasey - Dick, Trustee, vs. Franklin Fire Ins. 
Continental Ins, Co. vs. Kasey. i Di cindestitehadiiaukaccdioonnchwaddadal X., 468 
Continental Ins. Co. vs. Lippold ‘ Diebold vs. Phenix Ins. Co. of 
Continental Ins. Co. vs. Randolph : .. 556 
Continental Ins. Co. vs. Ware Diver vs.London & Lancashire Fire 
Cook vs. Continental Ins. Co 7  CNiaveccciccusvavaceetdwasacy XVIL., 156 
Cook vs. Lion Fire Ins. Co A Diversey vs. Smith -» 737 
Copp vs. German-American Ins. Co.. Doane vs. Milville Mut. Marine & 
Corn & Son vs. Pelican Ins. of New Fire Ins. Co ., 893 
Orleans XVITI., 477 Dodd we. Jomes. ............0.0..000s XIIL., 799 
Cornett vs. Phenix Ins. Co...........XV., 128 sl vs. Northwestern National 
Couch vs. City Fire Ins Co............... I., 134 » 674 
Coventry Mut. Live Stock Ins. 
Ass'n vs. Evans XIII., 237 .. 289 
Cox vs. Farmers’ Mut. Fire Ins. 
. . 380 
Donahue etal. vs. Windsor Co. Mut. 
’ WG BM Qiicss avedvectintecesaa XIII, 116 
Crawford Co. Mut. Ins. Co. vs. Donnelly vs. Cedar Rapids Ins. Co...XV., 698 
Cochran . Doran vs. Franklin Fire Ins. Co «, 842 
Crawford vs. Susquehanna Mut. Dorn vs. Germania Ins. Co. et al -» 183 
Fire Ins. Co +» 40 Doyle vs. Continental Ins. Co We \ i | 
Critchett vs. American Ins. Co . Drake vs. Rollo, Assignee .» 98g 
Crossley vs. Connecticut Fire Ins. Drennen, Starr & Everett vs. Lon- 
: don Ass’e Corp . 706 
Drennen, Starr & Everett ws. Lon 
don Ass’e Corp ..» 187 
Culbertson vs. Cox, Adm’r, et al . Dunlop vs. Paterson Fire Ins. Co....VII., 711 
Cummings vs. Agricultural Ins. Co... VI. Dupree vs. Virginia Home Ins. Co...XV., 191 
Cummings vs. Cheshire Co. M. F. Durham vs. Fire & Marine Ins. Co..XIV., 285 
Ins. Co i Dwining etal. vs. Phenix Ins. Co +» 677 
Cunningham vs. General Life and Dwyer vs. Continental Ins. Co ~~ ve 
Fire Ins. Co. (English) a Eagan vs. Atna F. & M. Ins. Co.......VI., 832 
Cunningham vs. Ins. Co. of North Eames et al. vs. Home Ins. Co......... VI., 689 
Earle etal. vs. Westchester Fire Ins. 
Cunningham et al. vs. Evansville 
and Terre Haute R. R. Co 
Cuthertson vs. North Carolina Edgerly vs. Farmers’ Ins. Co 
Edwards vs. Lycoming Co. Mut. Fire 


Eggleston vs. Council Bluffs Ins.Co.XIV., 365 
Dakin vs. L. & L. & G. Ins. Co “1 Ehrman vs. Teutonia Ins. Co 
Daniels vs. Equitable Fire Ins. Co. . Eilenberger vs. Protective Mut. 
Daniels vs. Equitable Fire Ins. Co...XII., 379 Fire Ins. Co VIII., 822 
Davey vs. Glens Falls Ins. Co uk Eiseman vs. Hawkeye Ins. Co XVII., 843 
David vs. Williamsburgh City Fire Eliot Five Cents Savings Bank vs. 
Commercial Union Ass’e Co XV., 777 
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Elkins vs. Susquehanna Mut. Fire 


Elisworth et al. vs. 22tna Ins. Co....XVI., 411 
Emery vs. Mutual City & Village 


English vs. Franklin Fire Ins, Co...XIV., 377 
Enos vs. Sun Ins. Co 
Enterprise Ins. Co. vs. Parisol VIII., 897 
Estate of Michael Rapp vs. Pheonix 
MeN conte scnsage cus cccennkenn kee XV., 
Evans vs. State of Ohio 
Everett vs. Continental Ins. Co 
Excelsior Fire Ins. Co. et al. 
Royal Ins. Co 
Ex Parte Cohn. 
Fair vs. Manhattan Ins. Co. et al 
Fairchild et aLvs. L. & L. & G.Ins.Co.II., 112 
Falls of Neuse Mfg. Co. et al. vs. 
Georgia Home Ins. Co 
Fayette Co. Mut. Fire Ins. Co. vs. 
Neel, Assignee 
Fayles vs. National Ins. Co.............. I., 528 
Farmers’ Fire Ins. Co. vs. Misple- 
horn ---- VIII., 378 
Farmers’ Ins. Co. vs. 
Farmers’ Ins. 
Farmers’ Ins. C 
Farmers’ Ins. 
Farmers’ Ins. 
Farmers’ Ins. Co. vs. Williams 
Farmers’ Mutual Fire Ins. Co. vs. 
VIII., 257 
Farmers’ Mut. Fire Ins. Co, vs. Chese.V., 689 
Farmers’ Mut. Fire Ins. Co. vs. Gar- 


35 


Farmers’ Mut. Fire Ins. Co. vs. Moyer.X., 514 

Farmers’ Mut. Fire Ins. Co. vs. Taylor.II., 668 

Farmers’ Mut. Fire Ins. Co. vs. 
Togleman 

Farmers’ Mut. Ins. Co. vs. Crampton.IX., 549 

Farmers’ Mut. Ius. Co. vs. Ensmin- 


Farmers’ Mut. ins. 
Adm’r - 
Farmers’ Mut. Ins. Co. vs. Wenger. VIII., 712 
Farmers & Drovers’ Ins. Co. vs. 
Curry et al 
Farmers & Mechanics’ Fire Ins. Co. 
vs. Meckes 
Ferris, Assignee, vs. Kenton Ins. Co..XV., 879 
Findeisen vs. Metropole F. Ins. Co...XV., 90 
Fink vs. Queen Ins. Co 
Fire Association of Philadelphia vs. 


Co. vs. Forney, 


Fire Ass’n of Phila. vs. Law et al....X VI., 375 
Fire Ass'n of Philadelplfia vs. Peo- 
ple of the State of New York 
Fire Association of Philadelphia vs. 
Rosenthal 
Fire Department Ass’n of Mobile 
vs. Mobile Mut. Ins. Co 
Fire Ins. Ass’n vs. Merchants & 
Miners’ Transp. Co 
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XVIL., 146 

Fireman’s Fund Ins. Co. vs. Congre- 

gation of Rodeph Sholem 
Firemen’s Ins. Co. vs. Floss et al... 
Firemen’s Ins. Co. vs. Hemingway. VIIL., 
Fireman’s Ins. Co. vs. Holt, Receiver.IX., 
First National Bank of Waxohochie 

vs. Lancashire Ins. Co 
First National Bank of Waxahochie 

vs. Lancashire Ins. Co 
First National Bank vs. 

Fire Ins. Co 
First Presbyterian Society et al. vs. 

Goodrich Transportation Co 
Fischbeck vs. Phenix Ins. Co .» 511 
Fisher vs. Crescent Ins. Co......... XVII., 591 
Fishef vs. Crescent Ins. Co 9 7129 
Fitchpatrick vs. Hawkeye Ins. Co....IX., 499 
Fitton vs. Fire Insurance Ass’n +» 254 
Fitton vs. Phoenix Ass’e Co. et al +» 589 
Fitzgerald, Adm’x, vs. Connecticut 

Fire Ins. Co 
Flaherty vs. Germania Ins. Co.. 
Fleming vs. Hartford Fire Ins. Co... 
Folsom vs. Orient Fire Ins. Co + 175 
Fonda vs. British America Ass’e Co..VII., 468 
Foote vs. Hartford Fire Ins. Co. et al... V., 825 
Forsythe vs. Kimball, Assignee » 577 
Foster et al. vs. Van Reed etal... ‘VIIL., 201 
Foster et al., Trustees, vs. Van Reed 


-XVL., 831 
520 
212 


+, 397 


+» 278 
Hartford 
-» 208 


+» 452 


-» 277 
+» 226 
281 


+ 716 


\ . 188 
Fowler vs. Old North State Ins. Co... VI., 432 
Frankle etal. vs. Pennsylvania Fire 

Ins. Co. et al + 614 

. 609 
+» 367 
+» 835 
784 
134 


Franklin Fire Ins. Co. vs. Colt... 
Franklin Fire Ins. Co. vs. Gruver. 
Franklin Fire Ins. Co. vs. Kepler 
Franklin Fire Ins. Co. vs. Martin. ‘VILL, 
Franklin Fire Ins. Co. vs. Taylor et al..V., 671 
Franklin Fire Ins. Co. vs. Vaughan...v., 782 
Franklin Ins. Co. vs. Sears -» 768 
Frederick Co. Mut. Fire Ins. Co. vs. 

Deford et al 
Friezen vs. Allemania Firé Ins. Co..XVI., 
Frost’s Detroit Lumber & Wooden- 

ware Works vs. Millers and 

Manufacturers’ Mut. Ins. Co..XVIL., 
Fuchs vs. Germantown Farmers’ 

Mut. Ins. Co .» 469 
Fuller et al. vs. Madison Mut. Ins. Co.IV., 
Fuller et al. vs. Phoenix Ins. Co. etal. XIL., 
Funk, Adm’r, vs. Anglo-American 


-» 191 
613 


50 


678 


Funke vs. Minnesota Farmers’ Mut. 

Fire Ins. Ass’n . 
Galveston vs. Heidenheimer Bros.etal. LX., 
Gans vs. St. Paul F, & M. Ins. Co....VITI., 
Ganser vs. Fireman’s Fund Ins. Co...XV., 
Ganser vs. Fireman’s Fund Ins.Co.X VIL., 
Gantt vs. American Central Ins. Co. VIII., 664 
Garido vs. American Central Ins.Co.XVI., 151 
Gauche et al. vs. London & Lanca- 


shire Ins. Co XI., 361 
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Gay vs. Farmers’ Mut. Ins. Co 
Gee vs. Cheshire Co. Mut. Fire Ins. 


German-American Ins.Co.vs. Hock- 

inane kseaactassecesncnuunyisedeele ie 
German-Amer. Ins. Co. vs. Steiger..XIII., 
German Fire Ins. Co. vs. Castell VIL, 
Germania Fire Ins. Co. vs. Curran, 

BE i rtiiptatintassviiinnn ta eaianatnd isp 
Germania Fire Ins. Co. vs. Francis....VI., 
Germania Fire Ins. Co. vs. McKee....1X., 


Germania Fire Ins. Co. vs. Weide et al... 7 


Germania Fire Ins. Co. et. al. vs. Boy- 

MI rick. toca d asdetnattarnatins cttaaiaael in 
Germania Fire Ins.Co.et al.vs. Mem- 

phis & Charleston R. R. Co 
Germania Ins. Co. vs. Sherlock et al. .IV., 
Germantown Farmers’ Mut. Ins. Co. 

VON SHEN WO le <6 60 e ences <i nsusnceeins 
Gerrish vs. German Ins. Co............ EVis 
Gibbs vs. Queen Fire Ins. Co 
Gibson vs. Manufacturers’ F. & M. 

Ms wdaswnpbvae taba aacdaneeess XVIL., 
Giddings vs. Phcenix Ins. Co.. 

CV ois he anatenccnne cacsnumasaousete 
Girard F. & M. Ins. Co. vs. Hebard....X., 
Gladding et al. vs. Ins. Ass’n... 

Glass vs. Walker, Assignee 

Glens Falls Ins. Co. vs. Hopkins et 


Goddard vs. Monitor Mutual Fire 
Godfrey vs. Macomber et al........... IX., 
Gold vs. Sun Ins. Co 9 
Gomila & Co, vs. Hibernia Ins. Co..X VIL., 
Good vs. Buckeye Mut. Fire. Ins. Co.XV., 
Goodrich Transportation Co. vs. 
Maximilian Gagnon, Phoenix 
SO COU Gites sang oes ececeouks XVII, 
Gorton vs. Dodge Co. Mut. Ins. Co 
Grace et al. vs. American Central 


Grace et al. vs. American Central 
Ins. Co 


Graham vs. Firemen’s Ins. Co 
Graham vs. Phoenix Ins. Co. et al... 
Grandin vs. Rochester-German Ins. 


VIL, 


Grange Mill Co. vs. Western As- 
surance Co, et al 

Great Western Ins. Co. vs. Fogarty. .III., 

Greely vs. Iowa State Ins. Co 

Green vs, Homestead Fire Ins.Co 


VoL, XVII.—61. 


. 
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Greene vs. Equitable F. & M. Ins, Co. VI., 351 
Greene vs. Lycoming Fire Ins. Co....IX., 811 
Greene vs. Republic Fire Ins. Co 
Griffey vs. New York Central Ins.Co..XV., 198 
Griswold vs. American Central Ins. 

Ci cuvancdecsnckss San ctnie dallernssenene Eales 
Gross vs. St. Paul F. & M. Ins. Co.. XIV. 
Guest vs. New Hampshire Fire Ins. 


254 
, 158 


-» 790 
Gulliver vs. Roelle .» 5387 
Haden vs. Farmers & Mechanics’ 
WO OO. einen acdicesdn cabarets XV., 497 
Hadley vs.New Hampshire Fire Tns. 
611 
Kagaman vs. Allemania Fire Ins. Co. x. 838 
Haight, Adm’r, vs. Continental Ins. 
., 351 
Haines vs. Republic Fire Ins. Co,......II., 833 
Haines vs. Republic Fire Ins. Co...XIII., 173 
Haley, Morse & Co.vs.Manufacturers’ 
F. & M. Ins. Co 


Hall et al. vs.Ins. Co. of North Amer- 


-» 614 


.» 850 
Hall et al. vs. Nashville & Chattanoo- 
SD Te Ci wan evinetektoatan sennesteense . S 
Halpin vs. 4tma Fire Ins. Co 
Halpin vs. Ins. Co. of North Amer- 


, 669 
» 240 


Hamburg-Bremen Fire Ins. Co. vs. 
Garlington . 509 
Hamburg-Bremen Fire Ins. Co. 
Th es ona sctbnaskedeiinebawes XIII 
Hamilton et el. vs. Aurora F, & M. 
Ins. Co. et al 
Hammel vs. Queen Ins. Co 
Hand vs. Williamsburgh City Fire 
Tns. Co 525 
Hanover Fire Ins. Co. vs. Boykin....... I., 208 
Hanover Fire Ins. Co. vs. Lewis etal. XVI., 956 
Hanover Fire Ins.Co. vs.Mannassan..IIT., 668 
Hanover Fire Ins. Co. vs. Sorsby. . __XII, 381 
Hanover Fire Ins. Co. vs. Weide et al..I., 767 
Hanson vs. Milwaukee Mechanics’ 
Mut. Ins. Co 
Harl vs. Pottawattamie Co. Mutual 
IG RI as cc scenossnas oeees XVII., 848 
Harley vs. Lebanon Mut. Ins. Co..X VII., 628 
Hartford Fire Ins.Co.vs. Raymond. XVII., 642 
Haslett vs. Alleghany Ins. Co......... IV., 372 
Hastings et al. vs. Winchester Fire 


- 793 


+ 313 
-, 905 


VIIL., 761 


Hardman, Dowling & Peck vs. Fire- 

WUT WE Tio vadéscansccpsoccces XIII., 718 
Harle etal. vs.Council Bluffs Ins. Co.X VI., 670 
Harrington vs. Fitchburg Mut. Fire 


Harrison vs. Hartford Fire Ins. Co..XVI., 787 
Hartford Fire Ins. Co. vs. Daven- 

port etal. Ex’rs 
Hartford Fire Ins. Co. v 
Hartford Fire Ins. Co. 
Hartford Fire Ins. Co. vs. Green et al..V., 679 
Hartford Fire Ins. Co. vs. Moss. 
Hartford Fire Ins. Co. vs. Reynolds. VII., 214 
Hartford Fire Ins. Co. vs. Smith & 


Hartford Fire Ins, Co. vs. Webster..III., 778 





962 


7 
Hartford Ins. Co. vs. State of Kansas...I., 682 
Hartford Ins. Co. vs. Wilcox 
Harvey vs. Cherry et al VIL., 316 
Haslinger vs. Long Island Ins.Co...XVI., 69 
Hatch vs. New Zealand Ins. Co 70 
Hathway et al. vs. State Ins Co 
Havens vs. Home Ins. Co °9 
Haws vs. Fire Association of Phila..X VI., 402 
Hay vs. Star Fire Ins. Co VIIL., 633 
Hays vs. Lycoming Fire Ins. Co. et al..X., 507 
Hays vs. Lycoming Fire Ins. Co. etal. XI., 912 
Hayward, Assignee, vs. National Ins. 


Hedger vs. Union Ins. Co 
Hedges vs. Bowen et al 
Hegard vs. California Ins. Co 
Heilmann vs. Westchester Fire Ins. 

iiindusdh Sadbehnbsinbriasiessineain VWiiL., 
Henderson vs. State 
Henning vs. Planters’ Ins. Co....... XVI., 
Herman vs. Adriatic Fire Ins. Co 
Herrman vs. Merchants’ Ins. Co 
Hewitt vs. Watertown Ins. Co 
Hews et al. vs. Atlas Ins. Co 
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Miller vs. Mutual Benefit Life Ins. Co..I., 747 
Miller vs. Phenix Mutual Life 

Ins. 


Miner vs. Trustees Michigan Mut. 
Ben. Ass'n 

Misselhorn vs. Mutual Reserve 
Fund Life Ass’n 
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Missouri Valley Life Ins. Co. vs. 
Sturges 

Mitchell vs. Grand Lodge Iowa 
Knights of Honor et al 

Mobile Life Ins. Co. vs. Brame... 

Mobile Life Ins. Co. vs. Morris. . 

Mobile Life Ins. Co. vs. Pruett 


Moore, Assignee, vs. Union Mut. Life 
Ins. Co. et al A 
Morey vs. New York Life Ins. Co....IIT., 
Morris vs. Penn Mut. Life Ins. Co.....VI., 
Morrison vs. American Popular Life 


Morrison vs. Wisconsin Odd Fel- 
lows’ Mut. Life Ins. Co 
Moulor vs. American Life Ins. Co 
Moulor vs. American Life Ins. Co..XIIL., 
Mound City Mut. Life Ins. Co. vs. 
Twining et al 
Murphy, Adm’r, vs. Red 
Murray vs. New York Life Ins. Co..... Tvs 
Murray vs. New York Life Ins. Co. XIV. 
Murrin, In Matter of Owen and Mur- 


’ 


Murry, Assignee, vs. Wells, Adm’x...1IX., 

Muskegon Nat. Bank vs. North- 
western Mut. Life Ins. Co 

Mutual Benefit Ass’n vs. Hoyt 

Mutual Benefit Life Ins. Co. vs. Can- 


Mutual Benefit Life Ins. Co. vs. 
IONE isk vas ar irbacn nes ancdessenacs EV; 
Mutual Benefit Life Ins.Co.vs. French 


Mutual Benefit Life Ins. Co. vs. Hig- 
ginbotham, Adm’r 

Mutual Benefit Life Ins. Co. vs. Hill- 
yard et al 

Mutual Benefit Life Ins. Co.vs. Miller, 
APT ins iin Cp cedceens Sisweecmenboneee EB. 

Mutual Benefit Life Ins. Co. vs. New- 


Mutual Benefit Life Ins. Co. vs. 

Wayne Savings Bank et al 
Mutual Benefit Life Ins. Co. vs. Wise...I., 
Mutual Hail Ins. Co. vs. Wilde 
Mutual Life Ins. Co. vs. Allen et al. XIIL., 
Mutual Life Ins. Co. vs. Armstrong, 


Mutual Life Ins. Co. vs. Girard Life 
Ins. Co., Adm’r 

Mutual Life Ins. Co. vs. Harris, 
Assignee 

Mutual Life Ins. Co. vs. Harris, 


Mutual Life Ins. Co. vs. Wilcox.... v 
VOL. XVII —.62, 


Mutual Life Ins Co. vs. Young, Adm’r.V., 17 
Nashville Life Ins. Co. vs. Mathews. .XI., 219 
National Benefit Ass’n vs.Bowman..XVI., 504 
National Benefit Ass’n vs. Grauman.XV., 695 
National Benefit Ass’n vs. Jackson..X V., 229 
National Life Ins. Co. vs. Barry et al. III., 234 
National Life Ins. Co. vs. Haley et al.XV., 611 
National Life Ins. Co. vs. Minch, 


National Mut. Aid Ass’n vs. Gonser. X1V., 434 
National Mutual Aid Ass’n vs. Lu- 


National Mut. Benefit Ass’n vs. 

Hickman et al 
Nettleton vs. St. Louis Life Ins. Co...VI., 426 
Neuendorff vs. World Mut. Life Ins. 


Newcomb vs. Launtz 
Newcomb vs. Mutual Life Ins. Co....IX., 124 
New Era Life Association vs. 


Newland, In the Matter of 
Newton, Adm’r, vs. Mutual Benefit 
Life Ins. Co 
New York Life Ins. Co. vs. Bangs 
New York Life Ins. Co. vs. Bangs 
New York Life Ins. Co. vs. Bonner.....X., 205 
New York Life Ins. Co. vs. Davis....VII., 70 
New York Life Ins. Co. vs. Eggles- 
ton et al., Adm’rs 
New York Life Ins. Co. vs. Fletcher, 


New York Life Ins. Co. vs. Hendren...V., 699 ~ 
New York Life Ins. Co. vs. McGowan. VI., 577 
New York Life Ins. Co. vs. Rohr- 

61 


Norris. vs. Massachusetts Mut. Life 

Ins. Co., et al 
North Amer. Life Ins. Co. vs. Wilson.III., 426 
North Carolina Mut. Life Ins. Co. vs. 


North Carolina State Life Ins. Co, 
vs. Williams 
Northrop,Adm’r,vs. Railway Assurance 
CG coswevccenins cd ncccesntscnenswsoeueann Z., 
Northwestern Benev. Mut. Aid. 
Ass’n vs. Hall 
Northwestern Mut. Life Ins. Co. vs. 
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Northwestern Mut. Life Ins. Co. 


Northwestern Mut. Life Ins. Co. vs. 
Hazelett 


Northwestern Mut. Life Ins. Co. vis. 
Muskegon Nat. Bank 

Northwestern Mut. Life Ins. Co. 
vs. Mooney et al 

Northwestern Mut. Life Ins. Co. 
vs. Roth, Adm’x 

Northwestern Mut. Life Ins. Co. 
. XVIL., 501 
O’Brien vs. Union Mut. Life Ins. Co.XIV., 542 
Odd Fellows’ Mut. Aid Ass’n et al. 
vs. James et al 

Odd Fellows’ Mut. Life Ins. Co. vs. 
Rohkopp 

Ohde, Adm’r, vs. Northwestern Mut. 
Life Ins. Co 

Ohio vs. Moore 

Olmstead vs. Keyes et al. 

O'Reilly vs. Guardian Mut. Life Ins. 


Ormond vs. Fidelity Mut. Life Ass’n.X VI., 390 
Ortlieb vs. Northwestern Mut. Life 


Owens vs. Travelers’ Ins. Co.. 
Owens vs. Travelers’ Ins. Co 
Painter vs. Industrial Life Ass’n... 
Parsons et al. vs. Charter Oak Life 
Ins. Co. et al 
Partridge vs.Phenix Mut.Life Ins.Co.II., 458 
Patch vs. Phenix Mut. Life Ins. Co...II., 36 
Paul vs. Travelers’ Ins. Co......... XVIL., 479 
Pearcy vs. Michigan Mut. Life Ins. 


-XIV., 556 


Pence, Adm’r, vs. Conn. Mut. Life 

Ins. Co. et al 
Penfold vs. Universal Life Ins. Co.....X., 521 
Penn Mutual Aid Society vs. Corley..XI., 493 
Penn Mut. Life Ins. Co. vs. Wiler...XIV., 337 
Penn Mutual Relief Ass’n vs. Fol- 


People vs. Collier 
People vs. Empire Mut.Life Ins. Co. XII., 354 
People vs. Globe Mut, Life Ins. Co....1X., 917 
People vs. Globe Mut. Life Ins. Co..XII., 426 
People vs. Mutual Endowment and 
Accidental Ass’n 
People vs. Security Life Ins. and 
Annuity Co 
People In re vs. Atlantic Mut Life 
TRG. Os... . cece ccnpscovceccveccecnes VIL., 657 
Petition of Henry R. Pierson, Re- 
ceiver 
Philp etal.,Guardians, vs.Covenant 
Mut. Ben. Ass’n 
Phenix Mutual Life Ins. Covs. Bailey.I., 658 
Pheenix Mut. Life Ins. Co. vs. Baker. VII., 231 
Phenix Mut. Life Ins. Co. vs. Dos- 


Pheonix Mut. Life Ins. Co. vs. Dun- 
ham, Adin’r, et al 


Phenix Mut. Life Ins. Co. vs. Hinesly.X., 824 

Phenix Mut. Life Ins. Co. vs. Hol- 
loway et al 

Phenix Mut. Life Ins. Co. vs. Rad- 
din, Sp. Adm’r 

Pheenix Mut. Life Ins. Co. vs. Walrath. x1, 344 

Piedmont & Arlington Life Ins, Co. 
vs. Ewing, Adm’r 

Piedmont & Arlington Life Ins. Co. 


XITI., 354 


Piedmont & Arlington Life Ins. Co. 

vs. Wallin, Adm’r 
Pierce vs. Travelers’ Ins. Co 
Pilcher etal.vs. New York Life Ins. Co.X., 312 
Pingrey vs. National Life Ins. Co...XVI., 674 
Pollock vs. United States Mut. Acci- 

dent Ass’n 

Pollock vs. United States Mut. Acci- 

dent Ass’n. 


Presbyterian Ass’e Fund vs. Allen. . 
Price vs. Pheonix Mut. Life Ins. Co.. 
Price vs. Supreme Lodge Knights 

of Honor et al 
Protection Life Ins. Co.vs. Dillet al. VIII., 600 
Protection Life Ins. Co. vs. Palmer....VI., 515 
Prudential Ass’e Co. vs. Avtna Life 


Relfe, Supt., vs. Columbia Life Ins. 
ccd cuits iis cneuhew cia Kine. caatanen XII., 598 
Republic Life Ins. Co. vs. Swigert, 
Auditor, et al 
Reserve Mut. Ins. Co. vs. Kane 
Rhode Island National Bank vs. 
Franklin A. Chase and John 
McAusian 
Rice vs. New England Mut. Aid 


Richmond, Adm’r,vs. Johnson, Adm’r.XI., 
Rickenbacker, Adm’r, et al.vs. Zim- 


215 


Rindge vs. New England Mut. 
Aid Society 
Ripley etal.,Adm’rs,vs. Railway Pass. 
I sciipas i hetdivcnds Sigeencnibant IL, 538 
Roach et al. vs. Kentucky Mut. Se- 
curity Fund Co 
Robertson vs. Metropolitan Life Ins. 
NRL A sadtiabuhessncinéauciiekiovaskdians XI., 351 
Robinson vs. Duvall 
Robinson vs. Irish-American Ben- 
evolent Society 


Robinson vs. Mutual Benefit Ins. Co.1X., 73 
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Robinson vs. St. Louis Mut. Life 


Rohrschneider vs. Knickerbocker 

Life Ins. Co 
Rombach vs. Piedmont & Arlington 

Life Ins. Co. 
Roper et al. vs. Burke et al 
Rowswell vs. Equitable Aid Union. _XIL, 
Ruggles, Receiver, vs. Chapman, Supt.Iv., 
Rundal et al. vs. Life Ass’n of Amer- 


: +» 632 
Ruth vs. Katterman et a 

Ryan vs. World Mut. Life Ins. Co..... 
St. Louis Mut. Life Ins. Co. vs. Grigs- 


37 


ae 
.» 372 
872 
Saveland vs. ‘Fidelity & Casualty Co. XVI, 212 
Scheffer et al., Ex’rs, vs. National 
Life Ins. Co 
Scheiderer vs. Travelers’ Ins. Co. ... 
Schillinger vs. Boes etc 
Schmidt vs. Abra’m Lincoln Lodge. X VII., 
Schuetze vs. Continental Life Ins. 
Co. of Hartford 


-» 337 
+» 691 

49 
468 


-, 136 
171 


-» 455 
., 889 


449 
924 


Schwartz vs. Germania Life Ins. Co. . 
Schwartz vs. Germania Life Ins. Co... 
Schwarzbach et al. vs. Ohio Valley 
Protective Union................. XIV., 
Scott vs. Dickson 
Scott vs. Provident Mut. Relief 
TW isis Sins sik ace Soudenicevaseds XV., 
Seamans vs. Northwestern Mut. Life 
SY US Gclastinth cubes vi docceewased x., 
Seipel vs. International Life Ins. & 
MERONS GOW e sudewe de sac eoie con cwedevcte Wiis 
Seltzer vs. Patterson, Receiver 


Selvage vs. John Hancock Mut. Life 

BU GR ns donc debe cccccdcc deena seeds XI., 
Semm vs. Supreme Lodge Knights 

of Honor 
Shader, Adm’r, vs. 


IV. 


518 
22 


Railway Pass. 
A ea enstindkcsss 40% 4 
Shaft vs. Phenix Life Ins. Co 
Shanks vs. United Brethren Mut. 

Aid Society 
Shattuck, Adm’r, vs. Mutual Life 

DO ae vabacsilpeescxsuinepentcects VIL., 


937 
-» 302 
+» 793 

113 
+» 892 
150 


Shaw vs. Republic Life Ins. Co 

Shields’ Trustee vs. Sharp et al 

Shove vs. Shove 

Siegrist vs. Schmoltz 

Simons vs. New York Life Ins. Co 

Sinclair, Adm’r, vs. Phenix Mut. 
REP Py Giri cvicncs chedovcivecsecat IX., 

Singleton vs. St. Louis Mut. Ins. Co. VIL., 


523 
576 


Skillings vs.Massachusetts Benefit 


Smith vs. Atna Life Ins. Co... 
Smith vs. Head 
Smith vs. Missouri Valley Life Ins.Co.VI., 394 
Smith vs. Mutual Life Ins. Co.......... X., 190 
Smith vs. National Life Ins. Co XIII., 330 
Smith, Adm’r, vs. Continental Life 

PRs Rica ccteuctiacishinnatebeteeeel art... 
Smith et al. vs. Covenant Mut. Ben. 


63 


Snyder vs. Mutual Life Ins. Co IIL., 579 
Southern Express Co.vs. Hunnicutt.VIT., 653 
Southern Life Ins. Co. vs. McCain... VII., 523 
Southern Mut. Life Ins. Co. vs. 


Spaulding vs. New York Life Ins. Co..II., 853 
Splawn et al. vs. Chew etal 
Spratley vs. Mutual Benefit Life Ins. 


Stanley vs. Northwestern Mut. Life 
Wy Cig icc ucdanacwedsssankeaween XIII, 347 
State vs. Hover 
State vs. Merchants’ Exchange Mut. 
Benevolent Society 
State vs. Miller etal 
State vs. People’s ea Benefit 


State vs. United States Mut. Acci- 
dent Ass’n 

State of Indiana vs. Turney 

State of Kansas vs. Bankers & Mer- 
chants’ Mut. Ben. Ass’n 


State of Missouri vs. Farmers & Me- 
chanics’ Mut. Aid Ass’n 

State of Ohio vs. Central Ohio Mut, 
Relief Ass’n 


State of Ohio vs. Standard Life Ass’n 
CE BRIN se cincancctncccdashentgienh XI, 577 
State ex rel. vs. Harris 
State, ex rel. Atty.-Gen., vs. Critch- 
XVIL., 310 
State, ex rel. Life Ins. Co., vs. Rein- 
mund, Supt 
State, ex rel. N. E. Mut. Life Ins. 
Co. et al., vs. Reinmund, Supt..XVII., 311 
Stedman, Com'r,vs. American Mut. 
Life Ins. Co 
Stilwell vs. Mutual Life Ins. Co 
Stone vs. Travelers’ Ins. Co... 
Stoner vs. Line, Adm’r 
Storm Lake Bank vs. Missouri Val- 
ley Life Ins. Co 
Stowe vs. Phinney 
Stratton vs. North American Mut. 
Life Ins. Co 
Streeter, Adm'r, vs. Western Mut. 
Life Accident Society of U. 8.... 
Stylow vs. Odd Fellows’s Mut. Life 
Ins. Co XVIL., 461 
Supplee vs. Knights of Birmingham 
of Penna. 


XVL., 575 
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Supreme Council American Legion 
of Honor vs. Perry et al 

Supreme Council vs. Priest. 

Supreme Council Order of Chosen 
Friends vs. Fairman, Supt. 

Supreme Council Order of Chosen 
Friends vs. Garrigus. 

Supreme Lodge Knights of Honor 


Supreme Lodge Knights of Honor vs. 
Johnso 
Supreme Lodge Knights of Honor 
vs. Martin et al 
Supreme Lodge Knights of Honor 
-» 529 
Supreme Lodge Knights of Pythias 
vs. Schmidt et al 
Swett vs. Citizens’ Mut. Relief So- 


123 


550 
Swick vs. Home Life Ins. Co +» 415 
Swift vs.Massachusetts Mut. Life Ins, 
53 
Swift vs. Railway Pass. & Ft. Con- 
ductor’s Mut. Aid & Ben. Ass'n... .3 
Symonds vs. Northwestern Mut. Life 
Edn dcnctthadbcdecnascavakhhisun’ VI., 
Tabor vs. Michigan Mut. Life Ins. Co..X., 
Tafel, Adm’r,vs.Supreme Command- 
ery Knights of the Golden Rule. XIII, 
Taylor et al. vs. Charter Oak Life Ins. 


53 


97 


Taylor et al. vs. Natignal Temper- 
ance Relief Union 


Tenness vs. Northwestern Mut. Life 


Terry vs. Life Insurance Co............. z. 
Teutonia Life Ins. Co. vs. Anderson....V., 
Teutonia Life Ins. Co. vs. Beck. ........ Vay 
Thompson vs. Knickerbocker Life Ins. 


Thompson vs. Knickerbocker Life 
PIO as ney ndkcascdcmisueesednnascots XI., 
Thompson vs. St. Louis Mut. Life Ins. 


97 


+5 422 
169 


Thorne et. al. vs. Travelers’ Ins. Co.... 
Timayenis et al. vs. Union Mut. 

Life Ins. Co 
Tisdale vs. Mut. Benefit Life Ins. Co. III, 
Tooley, Adm’r vs. Railway Pass. Ass’e 


762 
58 


275 
Trager, Tutrix, vs. Louisiana Equita- 
ee ee ee Ix 
Travelers’ Ins. Co. vs. Edwards 


., 817 
839 
» 
+ 784 
Travelers’ Ins. Co. vs. Sadie P. Mc- 
OMI ia ntcdcin ce sicspeedecced XVIL., 
Trefz vs. Knickerbocker Life Ins. Co.VI., 850 
Trefz vs. Knickerbocker Life Ins. Co..X., 590 
Trimble vs. Conn. Mut. Life Ins. Co.XIV., 475 
Tripp and Bailey, Adm’rs, vs. Ver- 
mont Life Ins. Co.................. XII., 854 
Tuttle vs. Travelers’ Ins. Co......... XII., 186 
Tyler vs. Odd Fellows’ Mut. Relief 
Is ietidandsnainankadane VIL, 
Tyler et al. vs. Massachusetts Life 
PCR GR st a nnen<kepsnecs et XIII., 372 


585 


277 


Uhlman vs. New York Life Ins.Co.XVII., 561 
Underwood vs. Iowa Legion of 
-» 628 
Union Central Life Ins. Co.vs. Cheever.X., 104 
Union Central Life Ins. Co. vs. 
Cheever. 
Union Central Life Ins. Co.vs. Pott- 


+» 264 


. 231 

Union Central Life Ins. Co. vs. Pyers..X., 577 
Union Central Life Ins. Co. et al. vs. 

-» 732 


+ 253 


+ 533 


Union Mut. Life Ins. Co. 
ten et al 

Union Mut. Life Ins. Co. vs. Mowry. vit. 

Union Mutual Life Ins. Co. vs. Reif. . 

Union Mut. Life Ins. Co. vs. mites. al L., 

Union Mutual Life Ins.Co.vs. Wilkinson. I., 

United Brethren Mut. Aid Society of 
Pa. vs. McDermond 

United Brethren Mut. Aid Society 


vs. Mas- 

737 
203 
, 428 
908 
607 


+ 916 


+ 856 
United Brethren Mut. Aid Society 
vs. Schwartz 
United States Life Ins. Co. vs. Ad- 
WENA de siibnerivetsnsieveusesdiinck V., 
United States Life Ins. Co.vs. Guar- 
antee Trust & Safe Deposit Co.. 
United States Life Ins. Co. 


+ 852 
379 


wah, 
vs. Hess- 


440 


» 132 
United States Life Ins. Co.vs. Ludwig. xI. 700 


United States Life Ins. Co. vs. Lud- 
. 488 


169 
United States Mut. Accident Ass’n 
vs. Newman 
Universal Life Ins. Co. vs. Binford 


Universal Life Ins. Co. vs. Cogbill...V IL. 
Universal Life Ins. Co. vs. Dupuy... VII., 
Universal Life Ins. Co. vs. White- 
head, Adm’x 
Unsell vs. Hartford Life & Annuity 
Ins. Co 
Utter vs. Travelers’ Ins. Co. 
Valley Mutual Life Ins. 
Burke et al 
Vanatta vs. New Jersey Mut. Life 


Co. vs. 


., 895 

Van Biber’ 8s Adm’r vs. ‘Van Bibber.XIV., 290 

Vancreelan vs. Massachusetts Mut. 
Life Ins. Co 

Van Poucke vs. Netherland St. Vin- 
cent De Paul Society 

Van Valkenburgh et al. vs. American 
Popular Life This. Co. ., 653 

Van Zandt, Ex’x, vs. Mutual Benefit 
Life Ins. Co 

Wackerle vs. Mutual Life Ins. Co... 

Wall vs. Equitable Life Assurance 
Society 

Wallace, Adm’r, vs. 


360 


142 


+ 208 
-XII., 44 


, 191 
Franklin Life 
-» 467 
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Walther vs. Mutual Life Ins. Co... 
Warnock, Adm’r, vs. Davis et al 
Washington Life Ins. Co. vs. Haney... 
Washington Life Ins. Co. vs. Schaible.IV., 
Waters vs. Conn. Mut. Life Ins. Co.. 
Waters vs. Mutual Life Ins. Co.... 
Watson vs, Centennial Mut. Life 


-XIIL., 


Weed vs. Mutual Benefit Life Ins. Co. VIL, 
Wegman vs. Smith 
Wendt, Adm’r, etc.,vs. lowa Legion 
of Honor et al 
Western Horse & Cattle Ins. Co. 
vs. O’Neill 


Western Horse etc. 
Sheidle 

Western New . York Life Ins. Co. vs. 
Clinton et al 

Westoner, Ex’r,vs. tna Life Ins.Co. XIV. 

Wheeler vs. Conn. Mut. Life Ins. Co...X., 

Whipple vs. Supreme Lodge Knights 


Ins. Co. vs. 


Whitcomb et al. vs. Phenix Mut. 
Life Ins. Co 


bate ay Adm’r, vs. Travelers’ 

Whitehurst, Adm’r, vs. Whitehurst. XVIL., 

Whiting, Adm’r, vs. Massachusetts 
res OE DO: OG. db asinikwcpensarvees xi, 

Whitley, Adm’r, vs. Piedmont & Ar- 
lington Life Ins. Co 

Whitley, Adm’r, vs. Piedmont & Ar- 


815 


aa. 4 
-VIIL., 3 


lington Life Ins. Co................. IV., 3 


Whitridge, Assignee,vs. Mutual Life 


80 
754 


+ 811 


Williams’ Appeal 

Williams vs. Corson et al 

Williams vs. Washington Life Ins. Co. x 
Williams vs. Young Men’s Mut. Life 


622 

12 
315 
422 


+ 793 


Wilmaser, Ex’x, vs. Continental 

TR liso ik acccascdich maven XIV., 
Wilmot vs. Charter Oak Life Ins. Co..1X., 
Wilson vs. Life Association of Amer- 


Winchell etal. vs. John Hancock 
Mut, Life Ins. Co 
Winsor vs. Odd Fellows’ Beneficial 
Ws wcdktstunntddand sans sesateseowed X., 
Winterhalter va, Workmen’s Guar- 
anty Fund Ass’n................X WIL, 
Wolff vs. Conn. Mut. Life Ins. Co... VIIL., 
Wood, Curator,vs. Phoenix Mut. Life 


891 
271 


651 
390 


753 
97 


, 629 


Woolsey vs. Independent Order of 
Odd FeHows Lodge No, 23......XIIL., 
World Mutual Life Ins. Co. vs. Hand 


68 


Worley, Adm’r, vs. N. W. Masonic 
Aid Ass’n 

Worthington vs. Charter Oak Life 
Tns. Co 

Wuesthoff et al. vs. Germania Life 
Ins. Co 

Yonge vs. Equitable Life Ass’e So 


Young vs. Travelers’ Ins. Co. ...... 


Young, Adm’r, vs. Mutual Life Ins. Co,.IT., 2 


Ziegler vs. Mut. Aid & Benev. Life 
Ins. Ass’n of La 


MARINE AND INLAND. 


Adams vs. Pittsburgh Ins. Co 
Adams vs. Pittsburgh Ins Co 
Alexandre et al. vs. Sun Mutual Ins. 


637 
673 


-» 209 


Allen et al. vs. St. Lonis Ins. Co 

Allison vs. Corn Exchange Ins. Co.... 

Amazon Ins. Co. vs. The Iron Moun- 
tain et al 


-» 504 
., 296 


153 


581 


+» 952 


. 869 
+ 269 


Atkinson et al. vs. Great Western 
Ins. Co 

Attorney-General vs. Mercantile Ma- 
rine Ins. Co 

Barry vs. Boston Marine Ins. Co 

Batchelder et al. vs. Ins. Co. of 
North America 


Boardman vs. Boston Marine Ins. 


OO nis wvicinins dct kasSkediineesdincsskaeeee 


Bradford vs. Symondson (Fnglish)....X 
Brewer et al. vs. American Ins. Co.. 
British and Foreign Marine Ins. Co. 
vs. G., 
Brown vs.Thames & Mersey Ins.Co. 
(English).. 
Brown et al. vs. St 
Burgess vs. Equitable Marine Ins. 


Burnham vs. Boston Marine Ins. Co. . 
Burt vs. Brewers & Maltsters’ Ins. 
Co. et.al 


Carr vs. Insurance Companies 

Citizens’ Ins. Co. vs. Kountz Line.... 

Columbian Ins. Co. vs. Bean 

Cottam et al. vs. Mechanics & 
Traders’ Ins. Co 


Craig, Adm’r, vs. Continental Ins. Co.XV., 


Crosswell vs. Mercantile Mut. Ins. 


Cunningham et al. vs. Switzerland 
Marine Ins. Co. et al 

Delaware Mut. Safety Ins. Co. vs. 
Gossler et al 

Delaware State F. & M. Ins. Co. vs. 
Shaw 

Detroit F. & M. Ins. Co. vs. Commer- 
cial Mut, Ins. Co 


V1. 


Cc. & 8. F. R. R. Co...,.... XIV., 


751 


531 
739 


. 160 
Blackburn, Low & Co. vs. Vigors..X VIL., 


312 
695 
555 


703 


776 


. 541 
. Nicholas Ins. Co..TV., 


377 


103 


+ 291 


. 850 
Buzby vs. Pheenix Ins. Co.......... XVIL., 
. 601 
+ 795 
- 682 


234 


768 
459 


538 


+ 318 
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Devens vs. Merchants & Traders’ Ins. 


Emery vs. Boston Marine Ins. Co.. 
Enterprise Ins. Co, vs. Parisot 
Equitable Safety Ins. Co. vs. Hearne. IV. 
Evans. vs. Hooper (English) 

Fernandez et al. vs. Great Western 


-XIV., 427 
78 
590 

-, 637 


41 
Fernandez et al. vs. New York Mut. 
BS SPO Sa desdscens soscegesnccvedsznede Ir., 
Franklin Ins. Co. vs. Humphreys 


41 


Franklin Ins. Co. vs. Louisville and 
Arkansas Pocket Co 
Friend etal. vs.Gloucester Mut. Fish- 
BN A CAD vince cia scécccsevecescen atts 
Gibbons vs. Jessup & Moore Paper 
Ri iscdanvaddkndeendutpossechoncenve XIL., 
Great Western Ins. Co. vs. Cunliffe... III, ¢ 
Great Western Ins. Co. vs. Thwing....II., 
Greenwich Ins. Co. vs. Providence 
& Stonington Steamship Co....X VILI., 
Gulf of Cal. Nav. & Exp. Co, vs. 
State Investment & Ins. Co. 
Hackfeld & Co. vs. The Costa Rica 
Handy et al. vs. Altna Ins. Co 
Hazelton vs. Manhattan Ins. Co 
Hearne vs. New England Mut. Ma- 
SS Siarncigc dierscase sss canawcks ave 
Higbie et al. vs. American Lloyds. ...XITI., 
Higgie et al vs. American Lloyds. ...XIT., 
Home Ins. Co. vs. Morse et al 
Home Ins. Co. vs. Western Transpor- 
ic ccesncacivaccndusssdedcsan a4, 
Hooper vs. Robinson et al 
Horter et al. vs. Merchants’ Mut. Ins. 


Hubbell vs. Great Western Ins. Co. VIII. 
Hubbell vs. Pacific Mut. Ins. Co 
Hughes vs. Mercantile Mut. Ins. Co. IIL, 
Hughes vs. Sun Mutual Ins. Co 
In Re United Ports & General Ins. 
Co. (English) 
Ins, Co. of North America vs. Rogers. XV., 
Ins. Co. of State of Pennsylvania vs. 
The Wabaushene 
Jackson Co. vs. Boylston Mut. Ins. 
SMG babaukins Muwe Chcccds aetvsckhvenaak =v. 
Johnson vs. Northwestern National 
Ins. Co 
King vs. Enterprise F. & M. Ins. Co.. 
Kirby vs. Thames & Mersey Ins, Co.. 
Knight vs. Eureka F. & M. Ins. Co... 
Lawton vs. Royal Canadian Ins. Co.... 
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